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OPINIONS 


OFr 


HON. CALEB CUSHING, OF MASSACHUSETTS : 


APPOINTED MARCH 5, 18538. 


GOVERNMENT DRAFTS. 


As a general rule, when the Government, by its authorized agent, becomes a 
party to negotiable paper, it has all the rights, and incurs all the responsi- 
bilities, of other parties to such instruments. 

But exceptions to this rule may become established in the practice of different 
departments of the Government. 


ATTORNEY GENERAL’S OFFICE, 
July 10, 1856. 


GENTLEMEN: Your communication of the 7th instant calls 
for my opinion on two points of law, regarding which you differ, 
in the case of George Whitman. (See my opinion of June 
25th, 1856.) 

The material facts of the case are stated by you as follows: 

The Postmaster General, on the 11th of August, 1838, sent 
to Whitman, in payment of services rendered as mail contractor, 
a draft for $12,000 upon W. H. Kerr, postmaster at New 
Orleans. Accompanying the draft was a circular in these 
words: “Please date and sign the annexed acknowledgment, 
and return it by the first mail to this office. The draft must be 
presented for payment before the expiration of ninety days.” 
No other directions were given, and Mr. Whitman acknowledged 
the receipt of the draft, under date of August 29, 1838. On 
the presentation of the draft, payment was refusql by the 
drawee, and Whitman then obtained a discount upon it at the 
Bank of Orleans. 

No notice of non-payment of the draft was given by Whitman, 
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or other holder of the draft, to the Post Office Department, nor 
does it appear that any demand was made by the Bank of 
Orleans or other party, till about the 4th of September, 1839, 
when payment was requested by the holder and refused by the 
Postmaster General, under date of September 9, 1839. The 
Bank of Orleans subsequently called upon Whitman to take up 
the draft ; and $2000 of Kerr’s funds in the bank having been 
applied towards its payment, the balance was paid early in 1843, 
by Whitman, who has ever since owned the draft. 

Mr. Kerr, the postmaster at New Orleans, charged the draft, 
as if paid, in his report to the Department for September, 1838, 
and was allowed a credit upon the amount. 

Meanwhile, it subsequently appeared that Mr. Kerr was a 
defaulter, and as alleged, notice of the dishonor of the draft 
would have put the Department on its guard and prevented the 
loss of the money. 

Upon which state of facts you present the following questions: 

“1. Does the law merchant, so far as it requires protest, or 
notice of dishonor, for non-acceptance or non-payment of drafts, 
or bills of exchange, in order to hold the drawer responsible, 
apply generally to drafts drawn by authorized agents of the 
Government upon other agents or depositaries ? 

‘2. If the law merchant, in regard to notice and protest, be 
of general applicability to Government drafts or bills of ex- 
change, does it apply, under the foregoing state of facts, to the 
case of George Whitman now before us ?”’ 

I. As to drafts drawn by an authorized agent of the United 
States on another agent or official holder of the funds of the 
Government. 

It is well settled that bills drawn by one government on 
another government, as, for instance, by the United States on 
France, or by the Mexican Republic on the United States, are 
not commercial drafts, or subject to the rules of municipal law 
regarding notice, damages on protest, and the like. (The 
United Sgates v. The Bank of the United States, v Howard 352. 
See also opinion of November 25, 1855, Sen. Docts. 34th Cong. 
Ist Ses. No. 57, p. 30.) 

But, as a general rule, other drafts, to which the United 
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States are a party, are subject to the law merchant. The rule 
on this point is distinctly stated in the case of The United 
States v. The Bank of the Metropolis, as follows: 

‘“ When the United States, by its authorized officer, become 
a party to negotiable paper, they have all the rights and incur 
all the responsibility of individuals who are parties to such in- 
struments. We know of no difference, except that the United 
States cannot be sued. But if the United States sue, and a 
defendant holds its negotiable paper, the amount of it may be 
claimed as a credit, if, after being presented, it has been dis- 
allowed by the accounting offices of the Treasury, and if the 
liability of the United States upon it be not discharged by some 
of those causes which discharge a party to commercial paper, it 
should be allowed by a jury as > credit against the debt claimed 
by the United States. * * 

From the daily and ‘insite use of commercial paper by 
the United States, they are as much interested as the commu- 
nity at large can be, in maintaining these principles. (xv 
Peters 377, 892.) 

The same principle is enunciated in various other cases. 
(See The United States v. Barker, xii Wheat. 559; S. C. iv 
Wash. C. C. R. 464; The United States v. Dunn, vi Peters 51.) 

In each of these reported cases, the general rule of the law 
merchant, as to notice on drafts, is applied with rigor to paper 
to which the Government is a party ; and the rule is laid down as 
defining the rights, not less than the duties, of the Government. 

Indeed, the diversified and numerous business contracts, to 
which the United States are a party, are governed by the same 
established rules, which govern contracts between other parties : 
with exception of the general fact, that action cannot be brought 
against the United States. Meanwhile, the United States are 
frequently placed in the legal condition of a defendant, as in 
the case of credits claimed by an alleged debtor of the Govern- 
ment. And their subjection to ordinary doctrines of law, as to 
both rights and obligations, is apparent in the daily action of 
the Court of Claims. 

But, does the general doctrine apply to the case of bills 
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drawn by agents of the Government on other agents, or on de- 
positaries, of the Government ? 

I reply that all the dealings of the United States are by and 
between the agents of the Government. The United States are 
not a natural person. They act only by agents. They draw 
by the instrumentality of agents. They draw on other agents, 
the collectors or depositaries of the moneys of the United 
States. To say that drafts by and upon agents of the United 
States shall not be subject to the general law, as respects notice 
or other incidents of a bill, is to say that those incidents do not 
apply to the dealings of the Government. But we have already 
seen the general doctrine to be settled, namely, that the ordi- 
nary rules of law do apply to these transactions of the Govern- 
ment. 

It is said that it is so obviously for the interest of the holder 
to return a dishonored bill of the Government’s, that it may be 
assumed he will do this of course, without his being required to 
give notice. But is it not equally, nay more, the interest of a 
merchant to return the dishonored bill of another merchant? 
Clearly. Yet the general law requires notice; and for a very 
good reason, namely, to guard against loss to the drawer, by 
the negligence of the holder. 

Lord Ellenborough observes that notice to a drawer of the | 
dishonor of his draft is ‘‘ peculiarly requisite’ in those cases 
‘‘where the drawer has a fluctuating balance in the hands of 
the drawee.”’ (Blackham v. Doren, ii Camp. 503). This rea- 
soning is directly applicable to drafts on collecting agents of the 
Government. 

But may there not be exceptions to the rule of law as ad- 
judged by the courts,—exceptions in particular cases, or in 
particular branches of the Government? Undoubtedly there 
may. 

You state that it appears, by the certificate of the Chief Clerk 
of the Treasurer of the United States, that the drafts of the 
Treasurer on the several local depositaries are always paid when 
returned unpaid by the depositary, and this without regard to 
time, and without question of notice, such drafts, however 
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situated, being still considered as outstanding obligations of the 
Government. 

The drawer, it is clear, may dispense with notice, either 
specially or generally. The United States may do this in a 
defined class, either by regulation of the Treasury Department, 
or by uniform and long-continued practice, which, in such a 
matter, 1s evidence of, or equivalent to, a regulation. Of course, 
assuming the statement made of the practice in the Treasurer’s 
office to be correct, it must be taken that the drafts of the 
Treasurer are one class of exceptions to the rule that the law 
merchant applies to the bills of the Government. 

Do the drafts on the local draft post offices, which the Post. 
master General issues to contractors, for the double object of 
paying such contractors and of absorbing the collections in such 
post offices, and which drafts it is, by the tenor of their con- 
tract, the duty of mail contractors to collect and account for 
to the Department,—do these drafts, which it is a part of the 
contractor’s contract duty to collect,—constitute another class 
of exceptions to the general rule? That isa question of fact, 
to be determined by proper testimony from the Post Office or 
Treasury Department. No evidence of the practice of the Post 
Office Department in this respect appears in the case stated by 
you; and without such evidence it is impossible for me to ex- 
press any definite opinion upon the particular subject, that is 
of the applicability or non-applicability of the general rule of 
law concerning notice to this class of the drafts of the Govern- 
ment. 

II. The second question is whether the general rule of law 
as to notice applies to the single case of George Whitman? 

In order to answer this question, it needs to be determined, 
in the outset, whether the class of drafts, of which the present 
is one, has been excepted as a class from the general law. Or 
rather, it needs first to determine how that was at the time the 
draft was drawn. 

Regulations of the executive departments enter, in many 
respects, into the general law, and essentially modify it. Estab- 
lished practice may be received as evidence of regulation, even 
if no written regulation be shown to exist. And such regula- 
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tion, in such practice, if proved, would apply to the class of 
drafts of which the present draft is one, and of course to the 
present draft. But that is a question of fact, as to which, as 
already suggested, no sufficient evidence, affirmative or negative, 
appears in the case stated. 

On the one hand, it appears that this particular claim has 
been rejected by successive Auditors of the Post Office Depart- 
ment on the precise ground of laches of the holder in respect of 
notice: which implies that notice of dishonor had not been dis- 
pensed with by regulation or practice of the Department. 

On the other hand, there is a regulation of the Post Office 
Department of the year 1839, (subsequent to the present trans- 
action), which prescribes that, unless such drafts, if dishonored, 
be returned within the next ensuing quarter, they will not be 
renewed; and another regulation of the Department, (or letter 
of the Postmaster General of the same effect), dispensing with 
formal protest of dishonored drafts. 

These two facts are certainly of great force, and strongly tend 
to raise the implication at least, that legal notice of dishénor 
was not previously required, in drafts of this class, by any reg- 
ulation or practice of the Department. 

It is inconvenient, however, to pronounce upon the existence 
or non-existence of an alleged or supposed practice, without 
more explicit and exhaustive proofs than the case affords. The 
evidence of any alleged usage requires to be direct because it 
is in derogation of the general law, and may be founded on 
mistake, (Donnell v. Columbian Insurance Company, ii Sum. 
866, 377.) It also requires to be complete, because otherwise 
it fails to constitute the supposed proof, (Parrott v. Thacher, ix 
Pick. 426.) 

But that such a practice, if proved to exist, will be entitled 
to consideration, cannot be denied. ‘‘Of necessity,” say the 
court, in the case of the United States v. MacDaniel, “ usages 
have been established in every department of the Government, 
which have become a kind of common law, and regulate the 
rights and duties of those who act within their respective limits. 
And no change of such usages can have a retrospective effect, 
but must be limited to the future. Usage cannot alter the 
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law, but it is evidence of the construction given to it, and must 
be considered binding on past transactions.” (vii Peters 1, 14.) 

If then, the decision of this case depends, as it possibly may, 
on the mere legal question of the necessity of notice, and the 
latter depends on the question of fact of executive practice, it 
seems to me that this precise point needs to be more thoroughly 
investigated in that executive department where the transaction 
arose, namely, the General Post Office. What is the practice 
of that Department in regard to collection drafts issued to mail 
contractors? Is it the usage, or not, in that branch of the 
public service, to make the question of the renewal of a dis- 
honored draft turn upon the diligence or the laches of the mail 
contractor holding it? If there be loss by reason of what would 
be laches’in the law, on whom does the usage devolve the loss? 
I cannot pronounce, for the case, an exceptional rule of law 
founded on assumed executive practice, without having direct 
attestation in this respect as to what is the practice of the De- 
partment. 

I am, very respectfully, 
C. CUSHING. 
Messrs. J. M. BropHEaD, and 
H. J. ANDERSON. 





RESPONSIBILITY OF SURETIES. 


The sureties of a public officer are not liable to the United States for moneys 
improvidently advanced to such party by the Government after he shall have 
ceased to hold office. 


ATTORNEY GENERAL’S OFFICE, 
‘ July 10, 1856. 
Sir: I have received your communication of the 3d instant, 
inquiring whether, in my opinion, the sureties of a Sub-Indian 
Agent may be held responsible in law for public money advanced 
to him, which he has failed to account for, but which was ad- 
vanced after his removal from office. 
I am not aware of any ground of law in which they can be 
held so liable, assuming the bond in question to be in the usual 
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form ; in which case, it would cover acts performed by the party 
as an officer but no more, and of course would not apply to any 
advances improperly made to him when he had ceased to be a 
public officer, and could have received the money only in a 
private capacity. 

I do not affirm that a bond could not be so drawn as to cover 
any advances thus irregularly and improvidently made to an 
Agent of the Government. 

It appears, however, in the present case, by new evidence 
filed, that the Agent was in fact in office when he received the 
money in question. Measures had been initiated for his remo- 
val, but were not then persisted in, and he continued in office 
for nearly a year subsequent to that time. 

I advise that you farnish the proper District Attorney with 
such evidence on the subject as may be found in the Depart- 
ment; and cause to be obtained, if necessary, testimony of 
persons cognisant of the facts, more especially of the Commis- 
sioner of Indian Affairs at the time, the Hon. William Medill, 


of Ohio. 
I am, very respectfully, 
C. CUSHING. 
F. B. StreevTeER, Esq., 


Solicitor of the Treasury. 


INSURRECTION IN A STATE. 


Consideration of the circumstances in which the President may employ the 
military and naval force of the Union to suppress insurrection in one of the 
States. 

ATTORNEY GENERAL’S OFFICE, 
July 19, 1856. 
Sir: I have the honor to lay before you, herewith, conclu- 
sions of law on the questions presented by the application of the 

Governor of the State of California, concerning which you have 

required my official opinion. 

It appears by the representation of the Governor, and by 
other documents communicated on the subject, that, on the 26th 
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af May last, there was formed, in the city of San Francisco, a 
voluntary association, composed of persons whose names are not 
disclosed, styling themselves a ‘ Vigilance Committee,’’ who 
proceeded to organize a numerous military force of all arms, to 
establish a strongly fortified post in the heart of the city, and 
by these means to overawe and supersede the city and county 
officers, and to usurp the local authority of the State. 

It further appears that the professed inducement of this com- 
bination and organization was the commission, in the city of 
San Francisco, of an act of individual homicide; that the so 
called committee overpowered the sheriff, abstracted from the 
prison by force the alleged murderer, and also another person 
under commitment.on the charge of murder, and took the lives 
of said persons by hanging them publicly, without law, in front 
of the head-quarters of the association in San Francisco. 

It further appears that the committee thereafter continued to 
assume and exercise a summary police jurisdiction in the city 
and county of San Francisco, making domiciliary visits, arrest- 
ing by force numerous individuals, subjecting the same to im- 
prisonment or deportation without law, and, at the date of the 
Governor’s representation, the 19th of June last, still holding 
the military possession of the city, with daily augmentation of 
armed force, and with no definite indication of any purpose to 
desist from the usurped exercise of the public authority of the 
State. | 
It further appears that most of the organized companies of 
militia in the city of San Francisco uphold the proceedings of 
the committee, and yield obedience to its orders, in preference 
to, and in open: disregard of, those of the constituted military 
authorities of the State. 

It does not appear distinctly how far this outward submission 
of the inhabitants of San Francisco to the assumed authority 
of the committee is attributable to approbation of its acts, and 
how far to want of preparation and means to withstand it; nor 
is that material to the questious of law involved; since, what- 
ever may be the local opinion regarding the committee, its 
organization and its acts do not the less constitute a lawless 
usurpation of the powers of the State. 
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Thus it appears that, independently of the specific acts of 
violation of law perpetrated by the committee, there is peculiar 
aggravation of illegality in its organization and action, by rea- 
son of the secrecy of its direction, its demonstrative ostentation 
of military force, the excessive disproportion of the means 
which it employs to its professed ends, and the duration of its 
violent power. If circumstances are supposable in which the 
exertion of illegal force for a moment may be justified, or at 
least extenuated, none are possible, which suffice to warrant the 
permanent substitution of such force in the place of constitu- 
tional government. 

It also requires to be stated that, while the so-called Vigilance 
Committee is acting in usurpation of public right, and assuming 
to punish, at its mere discretion, alleged malefactors, without 
lawful authority, and in contempt of the established forms of 
justice ;—while its illegal power is rendered still more objection- 
able by reason of its anonymous, secret, and irresponsible con- 
stitution ;—and while the good which it may have done, or which 
it professes to aim to do, in the punishment of a few alleged 
criminal or disorderly persons, is altogether incommensurate 
with the extraordinary means adopted for its accomplishment ;— 
and while these considerations tend to subject the committee to 
suspicion of unavowed ulterior purposes ;—still there is no evi- 
dence, in the documents referred, or in other authentic informa- 
tion, that, in what has thus occurred at San Francisco, there 
has been committed or threatened any act of resistance or 
obstruction to the Constitution, laws, or official authority of the 
United States. 

But the incidents in question exhibited a case of such persist- 
ent disturbance of public tranquillity, as to have constrained 
the interposition of the Governor of the State, who, on the 8th 
of June, issued his official proclamation, setting forth the exist- 
ence of the unlawful combination, calling on its members to 
disband, and summoning to arms the militia of the State, for 
the purpose of restoring public order, and of enforcing obedi- 
ence to law in the city and county of San Francisco. 

Upon these facts, the Governor of the State now represents 
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to you, that insurrection exists therein, and prefers the follow- 
Ing requests: 

1. That you will transmit orders to the officer of the United 
States commanding the Pacific division, to issue to the State, 
on the requisition of the Governor, such arms and ammunition 
as may be needed for the object of suppressitg the said insur- 
rection. 

2. That you will transmit orders to the said commanding 
officer to render such assistance in arms and ammunition at any 
future time, as may be required by the Governor for the pur- 
pose of enforcing obedience to the constitution and laws of the 
State. 

Such, specifically, is the tenor of this application; and the 
question is of your constitutional and legal power in the pre- 
mises. 

With reference to such a case, of insurrection in a State 
against the government thereof, the Constitution declares that 
Congress shall have power “to provide for calling forth the 
militia to execute the laws of the Union, suppress insurrections, 
and repel invasions.”” The present is one of the forms of the 
second of the three specified emergencies, namely, insurrection 
against, not the Government of the United States, but that of 
a State. 

I do not perceive in the Constitution any other provision of 
specific pertinency; but something will be said in the sequel 
regarding the relation of Congress and of the President, in 
such a case, to the military and naval force of the United 
States. 

As to the clause of the Constitution, which makes it the duty 
of the President “to take care that the laws be faithfully exe- 
cuted,”’ that, it is apprehended, refers primarily to the laws of 
the United States, and to those of a State or Territory only in 
the contingency when the case of insurrection therein is pre- 
sented according to the Constitution and to acts of Congress. __ 

The Congress of the United States has executed that clause 
of the Constitution, which empowers it “to provide for calling 
forth the militia to execute the laws of the Union, suppress 
insurrections, and repel invasions,’’ and also its general power 
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in the same relation over the federal, military, and naval forces, 
by the enactment of two subsisting laws, the material parts of 
which are as follows: 

The act of February 28, 1795, entitled an act to provide for 
calling forth the militia for the purposes, and in the words of 
the Constitution, efiacts that, ‘in case of an insurrection in any 
State against the government thereof, it shall be lawful for ‘the 
President of the United States, on application of the Legisla- 
ture of such State, or of the executive, when the Legislature 
cannot be convened, to call forth such number of the militia of 
any other State or States as may be applied for, as he may 
judge sufficient to suppress such insurrection.” 

And it further enacts, “that whenever it may be necessary, 
in the judgment of the President, to use the military force 
hereby directed to be called forth, the President shall forthwith, 
by proclamation, command such insurgents to disperse and 
retire peaceably to their respective abodes within a limited 
time.” (i Stat. at Large, p. 424.) 

The act of March 8, 1807, entitled an act authorizing the 
employment of the land and naval forces of the United Sfates 
in case of insurrections, provides: ‘‘ That in all cases of insur- 
rection, or obstruction to the laws, either of the United States, 
or of any individual State or Territory, where it is lawful for 
the President of the United States to call forth the militia for 
the purpose of suppressing such insurgents, or of causing the 
laws to be duly executed, it shall be lawful for him to employ, 
for the same purposes, such part of the land or naval force of 
the United States as shall be judged necessary, having first 
observed all the prerequisites of the law in that respect.” (ii 
Stat. at Large, p. 443.) 

These are the only subsisting provisions of statute material 
to the subject-matter of inquiry. 

It is observable that the statute does not, by expression, em- 
power the President to call forth the militia of the State in 
which the insurrection exists, but only, upon the application of 
such State, to call forth the militia of some other State or States. 
It presumes, of course, that, when occasion arises, the militia of 
the particular State will be brought into action by its own exe- 
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cutive and legislative authority. (Luther v. peel vii Howard, 
p- 1-45.) 

It is likewise observable that, in so far as the statute goes to 
determine the point, the President is only to be moved to action 
by the “legislature” of the State in which the insurrection 
exists, or of the executive of such State when the legislature 
cannot be convened. 

Now, the call here made on the President, in the name of the 
State of California, is not according to the conditions of the 
statute, for it is made by the Governor of the State, not by ita 
legislature, and made by him without any allegation that the 
legislature could not be convened. 

That he had lawful power to convene the legislature cannot 
be doubted ; for it is expressly conferred by the constitution of 
the State. (Art. 5, sec. 9.) 

Moreover, the Governor of the State does not request the 
President to call forth the militia of some other State or States 
in aid of his authority; nor does he in terms request you to 
employ for that purpose the land or naval force of the United 
States. 

On the other hand, there is no room for question here as to 
legitimacy of government between two contending parties in the 
same State or Territory. If there were, it would be for you to 
determine that question, in the first instance, as the Supreme 
Court have decided in the case of the political controversy 
which, some years ago, agitated the State of Rhode Island. 
(Luther v. Borden, wdi supra, p. 43.) But, in the present case, 
there is no pretext or claim whatever that the Vigilance Com- 
mittee is the government of the State, which, beyond all perad- 
venture, has its lawful representation in the person of the Gov- 
ernor. 

And it is the function of the President of the United States, 
indubitably, to decide, in his discretion, what facts existing con- 
stitute the case of insurrection contemplated by the statutes and 
by the Constitution. (Martin v. Mott, xii Wheaton 29, 31; 
Luther v. Borden, ubz supra, p. 45.) 

In a word, the present case seems to be wholly exempt from 
difficulties of a political nature, and the only questions involved 
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are, of the duty and the power of the President, in view of the 
peculiarities before mentioned in the tenor of the application 
made by the Governor of California. 

Can the President call forth the militia of one State for the 
purpose of suppressing insurrection in another, or employ the 
land and naval forces of the United States for the same purpose, 
when he has sufficient knowledge of the fact of insurrection, but 
no request for his interposition has been made in due conformity 
with the conditions of the statute ? 

And supposing the emergency of insurrection to occur, and 
to be duly brought to his knowledge, can he furnish, to the 
public authorities of the State in which the insurrection exists, 
arms and munitions of war, distinct from, and not in the hands 
of, officers and troops of the United States ? 

I feel reluctant to go beyond the actual case, in the undertak- 
ing to pronounce rules of law applicable to the gravest and the 
most critical of all the emergencies possible to occur in the 
relations between the United States and the respective States 
of the Union. I am not willing to say that circumstances may 
not arise, in which the President might furnish arms without 
furnishing men at the same time, under the authority of the act 
of 1807, and on the principle that, as the whole includes all its 
parts, so the furnishing of arms alone may be comprehended in 
the power to employ all the land and naval “force’’ of the 
United States. I am not less unwilling to assume to foresee or 
conceive all the possible contingencies of such a public question, 
and to presume, by conjectural supposition in anticipation of 
fact, to exhaust the legal conditions of the power of the General 
Government in the premises. 

This, however, it seems safe to say, that the application of 
this high power of the President to cases of doubtful legal con- 
dition ought to be reserved for circumstances of the most exigent 
emergency ; such as, for instance, a case of indisputable bellum 
flagrans in a given State, and in which all the constitutional 
powers of the State shall have been exerted in vain to prevent 
or suppress domestic war, and in which also imminent or ex- 
treme public disaster can be averted only by such interposition 
of the Federal Government. 
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I do not perceive such circumstances of superlative exigency 
in the present case. There is obstruction of law in California, 
but not actual shock of arms between the insurgents and the 
State. | 

Besides, the whole constitutional power of the State in the 
case has not yet been exerted; for, in the space of time which 
the illegal incidents had already occcupied, of one whole month, 
it does not appear that the Governor took any steps to convene 
the Legislature of the State, although that remedy might have 
been adopted, and have had its effectual application to the evil, 
long before any such remedy could be derived from the Presi- 
dent of the United States. 

The legal considerations herein submitted apply more parti- 
cularly to the first of the two requests made by the Governor, 
namely, that for the supply of arms and munitions of war to the 
State in the specific present emergency. The same objections, 
with others of a more serious nature, which it is unnecessary to 
discuss in detail, apply to the second request, that of orders for 
the supply of arms and ammunition “at any future time,” on 
the call of the Governor It is obvious that the President of the 
United States must himself determine the conditions of actual 
or apprehended insurrection in a State, demanding and justify- 
ing the interposition of the military force of the United States. 

In regard to the supply of arms to the State, it is taken for 
granted by me that, in the ordinary course of its administrative 
action, the War Department had delivered to the State the dis- 
tributive quantity of arms to which it was entitled under stand- 
ing provisions of acts of Congress. 

In conclusion, then, permit me to observe, that, without pre- 
suming to say that there may not be in the present case some 
act of moral authority competent for you in your discretion to 
perform, still, in my opinion, the circumstances do not afford 
sufficient legal justification for acceding to the actual requests 
of the Governor of the State of California. 

I am, with the highest consideration, 
C. CUSHING. 

To the PRESIDENT. 


16 HON. CALEB CUSHING 


Case of Faust and Rust. 


CASE OF FAUST AND RUST. 


Claim of entry by location of a land warrant of the State of Louisiana on lands 
reserved from entry by reason of their belonging to the contested grant of 
Maison Rouge. 

Claim of pre-emption in the same lands by entry for the purpose of pre-emption. 


ATTORNEY GENERAL’S OFFICE. 
July 23, 1856. 


Sm: Your communication of the 12th ult. presents question 
of conflicting claims to a certain tract of land in the State of 
Louisiana, namely, that of James W. Faust, under an alleged 
authorized selection of the land by that State, and that of C. 
H. Dobbs, administrator of Frederick Taylor, under an alleged 
right of pre-emption in said Taylor. 

The land in dispute is part of that claimed by the representa- 
tives of the Marquis de Maison Rouge, and which, after much 
protracted litigation, was, by a series of decisions of the Supreme 
Court, at length, during the term of 1854-5, finally adjudged to 
belong to the United States (United Spates v. King and others, 
iii How. 773, S. C. vii How. 833; United States v. Turner’s 
Heirs, xi, How 663; United States v. Coxe and others, xvii 
How. 41.) The pendency of that controversy gave rise to sundry 
acts of special legislation, according to the relation of which to 
provisions of general legislation the present matter is to be de- 
termined. 

I. The claim of James W. Faust. 

He holds, if, at all, under an internal improvement warrant 
of the State of Louisiana, and on a selection or location made 
in the name of that State, by virtue of the 8th section of the 
act of September 4th, 1841, entitled ‘‘ An act to appropriate 
the proceeds of the pales of the public lands, and to grant pre- 
emption rights,” by which certain States, including Louisiana, 
were empowered to take a quantity of public land for internal 
improvements, the location to be made by each State, “on any 
public land (within such State) except such as is or may be re- 
served from sale by any law of Congress, or proclamation of 
the President,”’ (v Stat. at Large, p. 455.) 
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And the only point of inquiry in the case is whether the se- 
lection was, or not, made in disregard of any such reservation. 
If it were, it can have no legal validity. 

The act of March 3, 1811, making general provision for the 
sale of lands in Louisiana, contains the following proviso: 

“ Provided however, that till after the decision of Congress 
thereon, no tract of land shall be offered for sale, the claim to 
which has been in due time and according to law presented to 
the recorder of land titles in the District of Louisiana and filed 
in his office for the purpose of being investigated by the Com- 
missioners appointed for ascertaining the rights of persons claim- 
ing lands in the territory of Louisiana.” (ii Stat. at Large, p. 
660.) 

The act of May 26, 1824, for settling land claims in Missouri 
and Arkansas, enacted “‘ That in each and every case in which 
any claim, tried under the provisions of this act, shall be finally 
decided against the claimant, and in each and every case in 
which any claim cognisable under the terms of this act, shall 
be barred by the provisions continued therein, the land specified 
in such claim shall forthwith be held and taken as a part of the 
public lands of the United States, subject to the same disposi- 
tion as any other public land in the same district. (iv Stat. at 
Large, 8. 7, p. 54.) 

The provisions of this act were temporary only; and were 
continued in force by another temporary act, that of May 24, 
1828, (iv Stat. at Large, p. 298,) and were by the act of June 
17, 1844, revived for a certain period of time, and made appli- 
cable to Louisiana, Arkansas, and certain portions of Missis- 
sippi and Alabama. (v Stat. at Large, p. 676.) 

These acts attached in fact to the land comprehended within 
the limits of the claim of the Marquis de Maison Rouge. In 
some of the documents before me, doubt or uncertainty is ex- 
pressed on this point, that is, whether the claim of Maison 
Rouge was among the claims duly before the proper commis- 
sioners as required by the tenor of the act of 1811; but of this 
the proofs will be found in the archives of the Land Office. (See 
United States v. King, iii How. 773, 780.) Of course, under 
the acts cited, the land in controversy was reserved from sale, 
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the reservation to terminate forthwith upon the title being fixed 
by adjudication or limitation of action in the United States. 

But the tenor of the reservation was materially modified by 
the act of January 27, 1851, which was enacted with particular 
reference to the act of June 17, 1844, and which gave a special 
right of pre-emption, in the lands claimed by Maison Rouge, to 
all persons holding by purchase in good faith under him, and 
who should have improved and cultivated the land so pur- 
chased. In order to enable such persons to present their claims, 
the act provided that twelve months subsequent to public notice 
should be allowed them, during which period the lands in ques- 
tion “shall not be liable to sale to other persons as public lands.”’ 
(ix Stat. at Large, p. 565.) 

Now it appears that Faust made entry, in the first instance, 
under a location of the year 1845, which was premature accord- 
ing to the law as it then existed, and again under a new loca- 
tion of September 4, 1858, which was also premature, for no 
notice whatever, under the act of 1851, was given by the Land 
Office, until August, 1854, and even that notice proved to be 
unseasonable, and had -to be countermanded, as against law, and 
void, in consequence of the pendency of the case of the United 
States v. Coxe, which covered three-quarters of the pretended 
grant to Maison Rouge, and was not finally decided until the 
5th of March, 1855, (xvii How. 41.) The act of 1851, which 
continues the reservation of this tract until three months after 
notice, expressly provides that such notice shall be issued only 
‘Sin the event of a final adjudication by the Court in favor of 
the United States.”” Of course, not until after the rendition of 
judgment in the case of the United States v. Coxe, could any 
lawful notice be given to declare in conformity with statute that 
the lands in question were to be thereupon considered as re- 
leased from reservation, and from pretensions of alleged grant, 
and so restored to the mass of the public domain of the United 
States. 

It is clear, therefore, that the claim of Faust cannot be main- 
tained. 

II. The claim of C. H. Dobbs, administrator of Frederick 
Taylor. | 
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In the report of the pre-emption clerk of the Land Office, in 
that of the Commissioner, in the brief of the case prepared in 
your Department, and in the arguments of counsel, sundry 
questions are discussed as appertaining to the claim of Taylor. 

I propose to deal with but one of these, which scems to me 
decisive of the case, without going into others, which may or 
not be of equal relevancy, but which it will be time enough to 
consider when they come up insulated in questions essential to 
the determination of the rights of the Government. 

The material facts it appears are these : 

Taylor occupied the land claimed in 1832, and from that 
time until 1846, when he assigned for a valuable consideration 
to Mr. Rust, and then removed to another tract of land, which 
he occupied until his death in 1848. On his death, his widow 
administered; but she marrying again, and removing into an- 
other State, was for these reasons, as it is alleged, superseded, 
Dobbs being appointed in her place. Whether Taylor left 
heirs, is not stated. The object of the administration, however, 
is frankly avowed by Mr. Rust. It is to provide the means of 
making effectual, if it can lawfully be done, the assignment to 
him by Taylor. For Mr. Rust entered upon, and has continued 
in, the actual use and improvement of the land, though not 
himself residing upon it, his domicil being in the State of Ar- 
kansas. 

Here, undoubtedly, are equities of a certain kind in Taylor, 
and in his assignee, Rust. I am not prepared to say, that by 
no means whatever could such equities, in a case otherwise free 
from difficulty, be converted into a legal estate. Nor, in the 
present case, does evidence appear of any thing objectionable 
in what is aimed at, except in the various prohibitory provisions 
of acts of Congress. I say nothing upon this point, therefore, 
except, in behalf of all innocent holders in such circumstances, 
to exclude conclusion that they are without redress at the hands 
either of the Courts of law or of the United States. 

Leaving all these considerations aside, the radical difficulty 
here seems to me to consist in the fact that, during the whole 
period of the assumed pre-emption’s occupation, the land in 
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dispute was a part of the statute reservation covering the claim 
of Maison Rouge. 

That reservation, we have already seen, commenced with the 
act of March 3, 1811, and only expired with the statute of 
January 27,1851. During all that period of time, the land 
was not open to entry or sale, and of course not sibject to pre- 
emption. 

The only reasonable ground of doubt on that point is found 
in the act of March 3, 1853, which enacts: 

‘‘ That the pre-emption laws of the United States, as they now 
exist, be and are hereby extended over the alternate reserved 
sections of public lands along the lines of all the railroads in 
the United States, wherever public lands have been or may be 
granted by acts of Congress. 

‘“‘ Provided further, That any settler who has settled on lands 
heretofore reserved on account of claims under French, Spanish, 
or other grants, which have been or shall be hereafter declared 
by the Supreme Court of the United States to be invalid, 
shall be entitled to all the rights of pre-emption granted by this 
and the act of the fourth of September, eighteen hundred and 
forty-one, entitled ‘An act to appropriate the proceeds of 
public lands to grant pre-emption rights,’ after the lands shall 
have been released from reservations in the same manner as if 
no reservation existed.’ (x Stat. at large, p. 244.) ° 

The proviso of this statute gives to settlers within the limits 
of the claim of Maison Rouge, 1st. All-the rights of pre-emp- 
tion granted to any settler on the public domain by the general 
act of September 4, 1841; and 2d, ail other rights of pre-emption, 
if any, granted by thzs act. 

What are those other rights? Clearly those described in 
the body of the statute, which extends the pre-emption laws of 
the United States, as they now exist, to reservations heretofore 
made for the Government, in granting lands for railroads to 
States or others; and which pre-emption laws, as they now exist, 
if there be any other than the act of 1841, are in addition to 
that extended to the lands of the claims of Maison Rouge. 

The phraseology of the proviso, it 1s clear upon any construc- 
tion of it, is illogical and inexact. The body of the statute 
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applies the act of 1841 to the subject-matter; because that in- 
dubitably is one of the existing pre-emption laws of the United 
States. The words “ granted by this act,” carried the act of 
1841 to this land. It no more needed to specify the act of 1841 
in the proviso than in the body of the new statute. 

But let that pass. The real question is of the legal intend- 
ment of the phrase, ‘“‘ The pre-emption laws of the United States 
as they now exist.” 

I apprehend that the object of the proviso was to provide for 
persons then actually settled as pre-emptors on the lands of the 
grant to Maison Rouge, in addition to tenants holding by pur- 
chase in good faith under Maison Rouge. Concede neverthe- 
less, for the argument’s sake, that the occupation, in virtue of 
which the pre-emptor claims, may date back to some anterior 
time. The question is, to what time? Or rather to what act 
to be referred, if any other than that of 1841. 

It is contended, in behalf of Taylor, or of Mr. Rust, seeking 
to have an assumed inchoate or equitable title perfected through 
Taylor, that the temporary and expired pre-emption act of June 
19th, 1834, is thus revived, and made applicable to these Jands 
equally with that of September 4, 1841, and it is under the act 
of 1834, and that only, that Taylor’s administrator claims the 
right of pre-emption. 

To this it might be replied that any pre-emption accruing 
under that act must have been proved in the lifetime of the act, 
and if not so proved is utterly and for ever lost. (iv Stat. at 
Large, p. 678.) 

It might also be objected that, if the temporary act of 1834 
is revived and applied, so also are those of February 5, 1813, 
April 12, 1814, April 29, 1816, May 29, 1830, July 4, 1832, 
March 2, 1833, June 22, 1838, and June 1, 1840, which con- 
struction would involve the legal possibility, if not the proba- 
bility, of insoluble conflict of pre-emptors’ claims. 

These are secondary considerations, however, which might 
contribute to guide us to a correct construction of the act of 
1853, if the language of that act were equivocal, or of doubtful 
legal intendment. I am not able to perceive that it is so. It 
seems to me that the words, ‘“‘The pre-emption laws of the 
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United States, as they now exist,” have but one possible signifi- 
cation. Vow is the date of the enactment. It will cover, 
perhaps, all subsequent general provisions of law in pari mate- 
ria, passed during the lifetime of the act in which it is found; 
such as the supplemental act of March 2, 1855, and the pre- 
emption law of June 26, 1856, hereafter spoken of. But by 
no rule of construction whatever can it go back to revive and 
re-enact expired statutes, and enable things to be done to-day, 
which could otherwise be done lawfully only in the previous 
lifetime, and in virtue, of such expired acts. Of course, it can- 
not restore to vitality the act of 1834, nor enable the repre- 
sentatives of Taylor to assert under it pre-emption rights which 
were created by it alone, which expired with it, and which are 
not capable of being asserted in virtue of permanent and sub- 
sisting acts of Congress. 

Nothing to the contrary of this can be inferred from the use 
of the word “laws’’ in the plural number. Law does not 
necessarily imply a single statute, nor daws, a plurality of 
statutes. Such an expression is sometimes employed as the 
precise equivalent of statute or statutes, and sometimes, even if 
in the plural] number, it signifies provisions of statute, though 
contained in a single statute. 

Besides which, the suggestion as to the force of the word 
‘‘laws’’ assumes what is not true, namely, that in order to find 
some pre-emption law in addition to the act of 1841, we need 
to look up expired statutes. That is not the only general statute 
on the subject of pre-emptions, which exists independently of 
the act of 1853. 

Thus, for instance, we have, besides the act of 1841, the act 
of May 26, 1824, the act of March 3, 1843, the act of May 
23, 1844, and the act of August 3, 1846, all which acts existed 
at the time of the passage of the act of 1851, and were made 
applicable by it to the lands of the grant of Maison Rouge. 

Nor, as it appears to me, is any useful inference deducible 
trom the words of the act of 1853, “shall be entitled to all the 
rights of pre-emption granted after the land shall have been re- 
leased from reservation, in the same manner as if no reservation 
ezisted.”’ We must give some significance, it is said, to these 
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words. Granted: but it has ample meaning, without recurrence 
to the act of 1834; for the very supposition of the act of 1853 
is that persons may have been, at the time of its enactment, on 
the land for the purpose of pre-emption, notwithstanding the 
unlawfulness of such settlement, by reason of the land being in 
the state of reservation; and proceeding on that supposition, it 
proceeds to legalize conditionally such settlements, and to give 
to them rights of pre-emption in the same manner as if no 
reservation existed, provided that all the rights of pre-emption, 
so conceded, shall be such only as might otherwise be lawfully 
asserted under subsisting acts of Congress. 

There is a recent statute, that of June 26, 1856, which revives 
and continues in force certain pre-existing statutes in relation 
to suspended pre-emption land claims. These acts apply only 
to entries or sales suspended on account of error or informality 
arising from ignorance, accident, or mistake, and where the law 
has been substantially complied with, but not to cases where 
there can be no lawful entry or sale, in consequence of the total 
absence of lawful authority. In the former alternative, and in 
that only, such suspended entries may be allowed by the Com- 
missioner of the General Land Office, with approval of the 
Secretary of the Interior and the Attorney General. (ix Stat. 
at Large, p. 51.) 

On the whole, therefore, my opinion is, that, as the land in 
dispute was not subject to pre-emption at the time the alleged 
pre-emption rights were acquired, and the same not having been 
legalized by any subsequent statute, the claim, whatever may 
be its equities, is not sustained by law, and that, for aught that 
appears in the papers before me, the land still appertains to 
the public domain of the United States. 

I am, very respectfully, 
C. CUSHING. 

Hon. Ropert M’CLELLAND, 

Secretary of the Interior. 
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Mail contractors are also, by their contracts and the regulations of the Post 
Office Department, collecting agents, and are bound to due diligence as such. 

The practice of the Post Office Department takes the place of the general law 
in the question of notice on drafts of the Department. 


ATTORNEY GENERAL'S OFFICE, 
August 2, 1856. 

GENTLEMEN: I have your communication of yesterday, pre- 
senting further question in the case of George Whitman, as 
follows: 

“In view of the evidence as it now appears from all the docu- 
ments presented, we respectfully ask, ‘‘ Does the law merchant 
in regard to notice and protest apply to the case of Geo. Whit- 
man now before us?” 

In my communication to you of the 10th ult., it was stated 
that, in my opinion, the general law respecting contracts ap- 
plies to the business of the Government; that nevertheless, such 
general law may be modified in the dealings of the Government, 
either by special laws, or by departmental regulation or practice ; 
and that this doctrine applies to the particular subject-matter 
of notice on bills of exchange, as expressly adjudged by the 
Supreme Court of the United States. 

The inquiry in the present case became thus reduced to the 
question : : What is the practice of the Post Office Department 
in regard to post office drafts, drawn in favor of a mail-con- 
tractor who also is, by his contract, a collector of the revenues 
of the Department ? 

To this, reply is now made by the Postmaster General to the 
effect, that the rule of the general law is not applied in such. 
cases, 80 far as to require immediate and formal notice of dis- 
honor; but that the usage has been to make the renewal of a 
dishonored draft turn upon the diligence or laches of the mail- 
contractor holding it, he being considered responsible, if the 
draft be not returned within a reasonable time, and loss be 
thereby devolved on the Department. | 

What, in such a case, is “a reasonable time?” Who shall 
decide what time is reasonable ? | 
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What is diligence or laches in such a case, it being assumed 
that the holder of the draft is not bound to observe that degree 
of diligence, the neglect of which would be laches by the gene- 
ral Jaw, and so would discharge the drawer of the bill ? 

I do not clearly see how to dispose of these difficulties in the 
case upon the simple premises of a bill of exchange, and the 
legal relation of its holder and drawer. It seems to me, that 
the solution is to be sought in other facts of the case, and in 
the legal relation of those other facts. I am confirmed in these 
impressions by the reference, which you make to the provisions 
of the act of January 31, 1823, and to the fact that the Post- 
master at New Orleans received at the Post Office Department 
credit for the unpaid draft in Whitman’s favor, without his 
having furnished the proper voucher required by that act. (iii 
Stat. at Large, p. 723.) That is to say, we have suggestion here 
of want of due diligence on both sides, on the part of the Go- 
vernment as well as of Mr. Whitman. 

Let us recur to the original transaction. The Government 
was indebted to Mr. Whitman on a contract for the transporta- 
tion of the mails. It paid him in the present draft on the post- 
master at New Orleans. 

Did that draft discharge the debt? If the draft happened to 
be dishonored, did the mail-contractor cease to have any claim 
on the Department for the payment of his services as contractor ? 

The usage of the Post Office Department admits that the 
acceptance of such a draft by the contractor did not, of neces- 
sity, discharge the debt, but that, under certain circumstances, 
a new draft might be given to him, drawn on the same or some 
other debtor of the Department. And the condition, upon. 
which a new draft should be given or refused to him, would turn 
upon the question of his diligence or his laches in the matter of 
the first draft. 

What diligence and what laches? Diligence or laches, as 
defined by the general law touching presentation and notice of 
dishonor of bills of exchange? No; for instead of this, there 
had grown up a special usage in the Department, not to hold 
the payee of its bill to the rule of diligence prescribed by the 
general law, but, nevertheless, considering him responsible, if, 
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by want of diligence, the value of the draft should have been 
lost to the Government. 

That special rule appears to be a very reasonable one,—just 
to the individual, safe to the Government, and referable to ob- 
vious doctrines of law, but not the law regarding protest of 
bills of exchange for non-acceptance or non-payment. 

In looking exclusively to that relation of the subject, do you 
not pass by the more important one, namely, the fact that 
Whitman,—besides being a creditor of the Government, who 
received this draft in contingent discharge of his demand,—was 
also the collecting agent of the Department ? 

It is the diligence or laches of a collecting agent, which is 
partly, at least, in question;—and not merely diligence or 
laches as between the drawer and payee on a bill of exchange. 
If guilty of default as collecting agent, he was responsible there- 
for. He would have been so responsible by reason of his un- 
dertaking to collect the draft, even if the amount thereof had 
not been due to him from the Government. On the other hand, 
if the value of the draft was lost without his fault, or by the 
fault of the Government itself, then he is not responsible, and his 
rights, in other respects, remain as they were, whether he was 
otherwise the debtor or the creditor of the Government. 

In a word, the true line of inquiry in this case, as it now 
stands upon the report of the usage of the Post Office Depart- 
ment, seems to me to be, whether the value of the draft was 
lost to the Government by fault on the part of Whitman, or 
not ;——involving the question how far there was fault in this 
respect on the part of the Post Office Department ;—and all that 
is matter of fact for you to determine. 

I am, very respectfull 
0, CUSHING. 
Messrs. J. M. BRoDHEAD, 2@ Comptroller, 
and H. J. ANDERSON, Commissioner of Customs. 
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BLANCHARD’S CASE. 


The acceptance, by a contractor for the transportation of the mails, of the 
liquidated damages of the contract, is a waiver of all claims of damages on 
its rescission by the Postmaster General. 


ATTORNEY GENERAL'S OFFICE, 
August 2, 1856. 

Srr: In reply to your communication of the case of William 
L. Blanchard, I have the honor to enclose: 

1. Copy of a letter of the Postmaster General to me of the 
29th of February, 1856, and of my reply thereto of the 3d of 
the ensuing March, in reference to the proposed payment of 
one month’s compensation as liquidated damages on his contract 
for the transportation of the mails from Salt Lake City to Sa- 
cramento, by way of Carson’s Valley. 

2. Copy of a letter of the Postmaster General to me of the 
8ist of July, 1856, setting forth the payment thereof, and the 
circumstances under which it was accepted by Mr. Blanchard. 

You will observe that my view of the law, as expressed to 
the Postmaster General in the letter of March 8, 1856, is the 
same as that communicated to yourself by letter of the 8th of 
September, 1855. 

I consider the acceptance by Mr. Blanchard of the liquidated 
damages of the contract, with full notice of the legal effect 
ascribed to it by the Postmaster General and myself, as closing 
all questions on the subject under the special provisions of the 
act of March 8, 1855, and that no further damages, under and 
by virtue of that statute, can be allowed to said Blanchard. 

I am, very respectfully, 


C. CUSHING. 
Hon. ELisHa WHITTLESEY. 
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CASE OF THE GRAMPUS. 


Construction of the act of Congress for the relief of the widows and orphans of 
the officers and seamen of the schooner Grampus. 


ATTORNEY GENERAL'S OFFICE, 
August 8, 1856. 

Sir: Your communication of the 12th Juné refers to me two 
questions arising on reports of the Fourth Auditor and the 
Second Comptroller, which questions being distinct in their 
nature will be disposed of in separate replies. I take up now 
the question. of construction, presented on the act for the relief 
of the widows and orphans of the officers and seamen of the 
United States schooner Grampus, passed July 27th, 1854. 

This act is in the following words: 

“That the same provision as is made by the act entitled 
‘An act for the relief of the widows and orphans of the officers, 
seamen, and marines of the brig Somers,’ approved the four- 
teenth day of August, eighteen hundred and forty-eight, and an 
act for the relief of the widows and relatives of certain officers 
and seamen of the United States brig Washington, who were 
lost overboard in a hurricane, approved February third, eighteen 
hundred and fifty-three, be also extended to the widows and 
orphans of the officers and seamen who were lost in the United 
States schooner Grampus in the gale of March, eighteen hun- 
dred and forty-three, near the coast of the United States.” (x 
Stat. at Large, p. 799.) 

Observe that in the text as well as the title, the act speaks 
only of the “ officers and seamen”’ of the Grampus and of their 
‘widows and orphans.” For them it makes the “same pro- 
vision,” which, by previous acts, had been made for ‘ widows 
and orphans” of the ‘officers, seamen, and marines’’ of the 
United States brig Somers, and for the “‘ widows and rclatives”’ 
of certain “‘officers and seamen’ of the United States brig 
Washington. 

The act in the case of the Somers is in the following words: 

‘That the widows, if any such there be, and in case there be 
no widow, the child or children, and if there be no child or 
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children, then the parent or parents, and if there are no parents, 
to the brothers and sisters who were minors and under the age 
of eighteen years at the time of the said loss of the officers, 
seamen, and marines who were in the service of the United 
States, and lost in the United States brig of war Somers, shall 
be entitled to, and receive out of any money in the treasury not 
otherwise appropriated, a sum equal to twelve months’ pay of 
their respective deceased relations aforesaid, in addition to the 
pay due to the said deceased at the date of the loss of the said 
vessel.” (ix Stat. at Large, p. 832.) 

The act in the case of the Washington is in the following 
words : 

‘“‘ That the same provision as is made by the act entitled ‘An 
Act for the relief of the widows and orphans of the officers, 
seamen, and marines of the brig of war Somers,’ approved the 
fourteenth. of August, eighteen hundred and forty-eight, be also 
extended to the widows and relatives of those officers and sea- 
men of the Navy, attached to the United States brig Washing- 
ton, who were lost overboard in a hurricane, on the seventh of 
September, eighteen hundred and forty-six.”’ (x Stat. at Large, 
p. 748.) 

Now, “‘ the provision made,’’ in all these acts is twelve months’ 
additional pay; but the persons, in whose favor such provision 
is made, are not described in the same terms in all the acts. 

In the case of the Somers, it is,—widows, and in certain cases, 
children, parents, brothers and sisters,—and of marines as well 
as seamen. In the case of the Washington, it is “widows and 
relatives’ of marines and seamen. In the case of the Grampus, 
marines are not mentioned, and the only relatives mentioned 
are widows and orphans. 

And the question is, whether, in the consideration of the 
reference to the other acts, the term ‘orphans’ can be con- 
strued to embrace parents and brothers and sisters. 

I think not. The reference to the a&ts respecting the Somers 
and the Washington is satisfied by the rule, which these acts 
afford for the nature of the provision. It will not answer to 
say that we may suppose Congress designed to make the pro- 
vision in the case of the Grampus as broad as in the case of the 
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Somers and the Washington. If so, why did it not employ the 
same words? For aught we may know to the contrary, it em- 
ployed other words in the very purpose of narrowing the appli- 
cation of the provision. Congress may have reflected that, in 
the case of the Somers and the Washington, it had gone beyond 
the range of its general policy, and may have deliberately re- 
fused to go so far in the case of the Grampus. 

It is quite presumable that the framers of the last act did not 
reflectingly omit marines; and yet they have done it. Can we 
by construction supply the assumed error of omission? Clearly 
not. . 

To insert “ marines’ in the act before me,—and to construe 
‘‘ orphans” to mean father or mother, brother or sister,— would 
be legislation, not interpretation. © 

There is an earlier act concerning the Grampus, (that of 
June 12, 1844,) which fixes the time, when pension to the 
widows of the officers, seamen, and marines of the Grampus shall 
commence, and which extends the right of pension in certain 
contingencies to minor children. (v Stat. at Large, p. 665.) I 
do not perceive anything in this act to change my view of the 
necessary legal construction of the subsequent act making special 
provision for the officers and seamen of the Grampus. 

I am, very respectfully, 


©. CUSHING. 
Hon. James C. Dossin, 


Secretary of the Navy. 


EMINENT DOMAIN—STATE JURISDICTION. 


It is in the power of either of the States to take land of its citizens for public 
use by special act and without intervention of jury, but on payment of rea- 
sonable indemnity ascertained by Commissioners. 

A public use of the United States is a public use of each of the States of the 
Union. 

Consent of a State to the purchase of land within it conveys, in general, jurisdic- 
tion to the United States; but not when all jurisdiction is expressly secured 
by the State 
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ATTORNEY GENERAL’S OFFICE, 
August 11, 1856. 


Sir: Your communication of the 24th ult., referring to me 
the title papers of the proposed site of a lighthouse on Seabrook’s 
Island in the State of South Carolina, involves questions of law, 
which seem to me to deserve separate consideration. 

It appears that Col. Seabrook, the proprietor of the land, 
refuses to sell the same to the United States; and the Govern- 
ment is to acquire title, if at all, in virtue of a special act of 
the legislature of the State of South Carolina applicable to a 
number of lighthouse sites, the selection of which is authorized 
within the limits of that State. 

The provision of the act is as follows: 

‘‘That if the person or persons, whose land shall be chosen 
for the above-mentioned purposes, should not be disposed to sell 
the same, or if the person or persons appointed to make the 
purchase should not be able to agree upon terms with such 
owner or owners of said land, the same shall be valued upon 
oath by a majority of three Commissioners to be appointed for 
that purpose by His Excellency, the Governor of the State, and 
the said land shall be vested in the United States, upon their 
paying the amount of said valuation to the owner or owners of 
such land respectively.” 

It is under the assessment made by these Commissioners, 
then, and the payment (or tender) of the amount to the propri- 
etor of the land, that the United States are to obtain title. 

Will the title pass by such means? Only two pertinent ques- 
tions in this relation occur to me, one of which has been the 
subject of adjudication in the State of South Carolina, and the 
other has been passed upon heretofore by this office in another 
case, that of the Washington Aqueduct. 

The first questiofi is whether, in virtue of her rights of emi- 
nent domain, the State of South Carolina may take the land of 
one of her citizens, in this mode, for public use, on the payment 
of a reasonable indemnity? Does any question of trial by jury, 
or other constitutional impediment, stand in the way? The 
cases of Lindsay v. Commissioners, ii Ray 38,—Starke v. 
McGowan, i Nott & McCord 387,—Patrects v. Commissioners, 
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iv McCord 541,—and Louisville C. and C. Railroad v. Chappell, 
Rice 383,—seem to be conclusive in support of the assumed 
power of the State of South Carolina in the premises. 

It is not necessary to cite adjudications of other States on a 
question of title in the State of South Carolina. Still, as inquiry 
of right of trial by jury under the Constitution of the United 
States has been suggested in this matter, it will not be amiss to 
say, that the views of the judicial and legislative authorities of 
the State of South Carolina are in accordance with those ex- — 
pressed in other States. See the arguments and authorities 
collected in the case of Beckman v. Saratoga and Schenectady 
Railroad, Co., ii Paige’s Ch. R. 45; and more especially in 
the case of The West River Bridge Company v. Dix, vi How. 
507, in which the whole question of the exercise of the right of 
eminent domain by the several States of the Union is learnedly 
discussed by the Supreme Court of the United States. 

The other question is, whether a public use of the United 
States constitutes a public use of the particular State, so as to 
authorize the application of the doctrine of the State’s eminent 
domain to expropriation in this form for the use of the United 
States. 

This point arose, with many others, i in the act of the State of 
Maryland, giving authority for the possible expropriation of the 
land of private persons, for the use of the Washington Aque- 
duct, in which case the opinion was expressed by me that any 
constitutional ‘ public use’ of the United States was a public use 
of every part of the United States, and therefore of each one of 
the States. (Opinion April 24, 1855.) 

In confirmation of this position, permit me to refer, among 
other corroborative cases which might be adduced, to sundry 
cessions for military puposes, held by the United States in the 
State of New York, of which Rouse’s Point4€s a signal example, 
and the title to which the United States obtained in virtue of 
legislative acts of expropriation, both general and special, of the 
State of New York. (Acts of March 18th, 1808, November 
12th, 1816.) 

I am of opinion, therefore, that the act of the legislature of 
the State of South Carolina, here in question, is constitutional 
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and valid; that land in that State may be in this way lawfully 
expropriated for any constitutional public use of the United 
States; and that, therefore, the title to the present site of a 
lighthouse on Seabrook’s Island may thus effectually pass to 
the Government. 

But inspection of the act suggests another and more serious 
difficulty in the case. The consent of the legislature of the 
State to the purchase is coupled with conditions reserving all 
jurisdiction over the land, and public officers or other persons 
thereon, to the State of South Carolina. If the assent of the 
State to the purchase stood by itself, the Constitution would 
carry jurisdiction to the United States. (Opinion February 
11,1856.) But here is express exclusion of the jurisdiction of 
the United States. Is not that such a condition affixed to the 
purchase, as to require further steps to be taken by you in this 
respect, before assuming to make expenditures on the premises 
in behalf of the Government ? 

I am, very respectfull 
pe ee C. CUSHING. 
Hon. JAMES GUTHRIE, 


Secretary of the Treasury. 


CLERK OF COURTS IN THE DISTRICT OF COLUMBIA. 


Responsibility of clerk of the Courts of the United States in the District of 
Columbia for fees receivable by his office, reaffirmed. 


ATTORNEY GENERAL’S OFFICE, 
August 12, 1856. 

Siz: I have carefully reconsidered the opinion rendered to 
you on the 13th December last, in regard to the fees of the 
clerk of the Circuit and District Court of this District, with the 
remarks of Mr. R. J. Brent on the subject. 

Mr. B. cannot have given due attention to the question. He 
assumes that the act of February 26, 1853, does not apply, be- 
cause in the Ist section of that act reference is made to “the 


several States.” That is true, but the inference drawn there- 
VoL. VUL—83 
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from is an erroneous one. The statute is general by its title, 
covering “‘the Circuit and District Courts of the United States,” 
and it even contains enactments expressly applicable to the 
Territories, to say nothing of the District of Columbia; and 
the only section of the act material to the present question, the 
8d, is, in comprehension of terms, in spirit, and in received con- 
struction, applicable to the elerk of the Circuit and District 
Courts of the District of Columbia. 

Mr. B. further proceeds to say that, if the act of 1853 does 
apply, ‘it merely regulates the maximum of (the clerk’s) com- 
pensation, disposing of the surplus fees, and making good the 
deficit.” Merely does this. Very well, what is the effect of 
this? The provision is that the clerk “shall retain of the fees 
and emoluments of his said office, and for his own personal com- 
pensation,” that is over and above specified expenses, “‘ three 
thousand five hundred dollars per year.” Suppose now that 
the net fees of the office above expenses are seven thousand dol- 
lars, one-half accruing on the business of private suitors, and 
one-half on that of the Government. Is the clerk to neglect to 
collect of private suitors, and assume the right to collect only 
of the Government? Is he to call on the Government to make 
up to him the fees which he omits to collect from others, and in 
effect to compel it to pay the court expenscs of private suitors ? 
It is impossible that such can be the meaning of the law. Such 
a construction defeats the manifest and the only conceivable 
object of the act of Congress. 

But, while inconsiderately denying the application of the act 
of 1853, Mr. B. admits that paragraph No. 167 of the act of 
May 18, 1842, applies; and if he did not, its application, prior 
to the enactment of the act of 1853, has been recognised and 
established by my predecessors; and if the act of 1853 does 
not apply, then that of 1842 is not affected by the repealing 
clause of the act of 1853, and remains unrepealed and in full 
force so far forth, and has precisely the same effect in regard to 
the accountability of the clerk of the Circuit and District Courts 
of the District of Columbia. (Comp. x Stat. at Large, p. 165, 
and v Stat. at Large, p. 483.) 

Now let us inquire what comes of insisting that the act of 
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1842, and not the act of 1853, applies. First, the act of 1842 
requires the clerks to make return semi-annually, ‘“ embracing 
all the fees and emoluments of their respective offices, of every 
name and character, distinguishing the fees and emoluments 
received and payable under the bankrupt act for those reccived 
or payable for any other service.’’ After that is the provision 
fixing the maximum repeated in substance in the later act. And 
then we have the following: 

“And every such officer shall, with each such return made 
by him, pay into the Treasury of the United States, or deposit 
to the credit of the Treasurer thereof, as he may be directed by 
the Secretary of the Treasury, any surplus of the fees and 
emoluments of his office, which his half-yearly return so made 
as aforesaid shall show to exist over and above the compensa- 
tion and allowances hereinbefore authorized to be retained and 
paid by him. And in every case where the return of any such 
officer shall show that a surplus may exist, the said Secretary 
of the Treasury shall cause such returns to be carefully exa- 
mined, and the accounts of disbursements to be regularly 
credited by the proper officers of his Department, and an account 
to be opened with such officers in proper books to be provided 
for that purpose, and the allowances for personal compensation 
for each calendar year shall be made from the fees and emolu- 
ments of that year, and not otherwise.” 

Here we have express and explicit command to the clerk to 
make return of all fees payable (that is lawfully charged by him), 
as well as of those paid,—fees receivable as well as those recezved. 
Reckoning of the responsibility of the clerk to the Government 
is to be had on “‘each such return go made by him,” and this 
also by the unequivocal terms of the statute. ‘‘ And the allow- 
ances far personal compensation for each calendar year shall be 
made from the fees and emoluments of that year, and not other- 
wise ;’’ which fees and emoluments had been previously defined 
to be fees and emoluments of every name and character received 
or receivable. 

These provisions appear to me so plain, precise, @nd clear as 
to preclude argument on the subject. 

Mr. B. says he is “quite sure’ that no lawyer of the 
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State of Maryland or the District of Columbia could come to 
the same conclusion with me. I, on the other hand, cannot 
perceive how it is possible for any legal mind to come to a dif- 
ferent conclusion, after full consideration of the whole case,— 
not only the statutes of Maryland and the unauthenticated, 
unsettled, and irregular practice of the District of Columbia, 
but that which alone is material or important in the present 
case, namely, the acts of Congress. 

You are.aware that my opinion of December 20, 1855, was 
but supplemental to that of March 22, 1854, in which the 
general accountability of the clerk of the courts of this District 
was considered, and all the pertinent acts, including that of 
1842, were construed. I think if Mr. B. had had occasion to 
go through the same investigation, he could not have failed to 
agree with me in conclusion. 

The truth is, that the clerk of the courts of the District of 
Columbia is an officer of the United States, and, under the acts 
of 1842 and 1853, a collecting as well as a clerical officer. To 
- collect, to account for, and in certain contingencies to pay over, 
is a part of his official duty, just as much as to make a true 
record of motions, orders, and judgments*of the court. To this 
end he has power to demand fees in cash; but he may also, as 
he admits, enforce payment where a credit has been given. (See 
Act of Maryland of 1799, ch. 25; Kilty’s Laws of Maryland.) 

If, nevertheless, these be fees “payable,” that is, lawfully 
charged, which for any cause it is impossible for the clerk to 
collect, it may well be that the Government has power to relieve 
him, as in the case of other collecting officers: but that is not 
the present question. 

Mr. B. further assumes that, because a statute of the Pro- 
vince of Maryland (1796, ch. 20, s. 2,) provides that “it shall 
be lawful for any person or persons whatsoever within that pro- 
vince to order out process in their own proper names, and the 
several and respective clerks of the provincial and county courts 
of the province are hereby obliged to issue such writs,”’—that, 
therefore, tM clerk has no right to demand fees in cash. He 
might as well argue that because of this provision, the clerk has 
no right to demand fees at any time. The statute cited docs 
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not take away fees, nor say when they shall be demanded, nor 
declare that they shall not be demanded at the time when the 
service was performed. The act of 1716 is to be construed in 
conjunction with other acts in pari materia, as well that of 
1799 and other acts of the State or Province of Maryland, 
regarding the clerk’s duties and fees, as those of Congress. 

When the case of a person suing in forma pauperis arises, 
it may be disposed of as justice and the law require. 

Independently of that point, the true construction of the 
several acts touching the subject, and especially of the provin- 
cial act of 1716, undoubtedly is that the clerical service and 
the right of fee thereon are coextensive and contemporaneous 
facts. 

Mr. B. further assumes that, because the statute of the State 
of Maryland affords the clerk ample means of collecting his 
fees, while compelling him to issue writs on demand, and be- 
cause the usage of the courts of that State is to give credit, that 
therefore he is not bound to collect such fees in execution of the 
act of Congress. Surely that is a singular conclusion from the 
premises. 

It does not follow, even as to the State of Maryland, as we 
have seen, that because the clerk is bound to issue writs, and 
has peculiar facilities to collect fees, that therefore he must give 
credit. Landlords have also particular facilities given them by 
law for the collection of rents; but they have perfect right to 
exact the same in advance if they please. And so of any other 
contract. There is a class of cases still more in point. An act 
of the State of Maryland provides that the proper clerk “ shail 
enrol’ all deeds of land presented to him for the purpose; and 
by another clause of the act he is “required to enrol such deed 
or deeds.” (Act of 1785, ch. 9,8. 6.) And the act of Con- 
gress enacts that the clerks of the Circuit Court of the District 
shall be bownd to perform the same duties. (March 5, 1801, ii 
Stat. at Large, p. 115.) Is it pretended that the clerk is bound 
to do this gratis ? Or that he is compelled to give credit on the 
service? All such consequences are quite as logical deductions 
from the premises, as it is that, by correspondent provisions of 
law, he is bound to give credit on the fees of court. Nay, the 
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conclusion of Mr. B. assumes yet more than this, as it would 
seem, namely, that the clerk cannot in law, and must not, collect 
the fees either for the enrolment of deeds or court fees. Does 
the clerk of the Circuit Court, when he is officiating as register 
of deeds, understand that he is compelled to give credit for the 
fees, and that he has no right to collect them, because the duty 
of recording is imperatively enjoined by the laws of Maryland ? 

Considering how abundant are the powers of collection ac- 
corded to the clerk by the laws of Maryland, why should not 
the fees be collected? Does not this very fact strengthen the 
case of the Government, to which, in certain contingencies, the 
fees in part or in whole belong? 

However, any view of the subject confined to the legislation 
of the State of Maryland, is radically defective. We cannot 
disregard its relation to the United States. The laws of the 
State of Maryland, as they stood in 1801, are to be collated 
with acts of Congress of a subsequent date. These acts make 
the present clerk an officer of the United States, appointed as 
such under one of the four modes of appointment provided by 
the Constitution, paid as such, and to account for the fees 
“‘ nayable’”’ at his office as such officer of the United States. 

In the face of the provisions of the acts of 1842 and 1858, it 
is, in my judgment, quite unreasonable to contend that any 
clerk of the courts of the United States is to give credit for the 
fees of his office ad libitum, to omit to collect them, and thus 
to throw away what is in fact public property, nay, more, that 
he is to be indemnified for the same out of the Treasury of the 
United States. 

It is altogether immaterial whether the fees are large or small, 
and whether it is or not convenient to take the trouble to col- 
lect them in cash. The collections at the post offices are each 
small in amount, and the postmaster may, if he please, open 
accounts with persons in the habit of receiving letters; but that 
is his affair. So, many of the fees to be collected and accounted 
for by consuls are small in amount; but that does not change 
their duty nor their responsibility. 

In @ word, it is by no means agreeable to me to be placed in 
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the attitude of difference of opinion with clerks of court as to their 
fees. All my sympathies, personal and professional, are in their 
favor. But it is my duty, when the case arises, to construe the 
law as in my judgment it seems tobe. I have re-examined the 
question in all good faith towards the clerk, in perfect willing- 
ness to be persuaded of error, and in that sense aiming to de- 
rive all possible light from the arguments of counsel. Mr. 
Brent's argument is so very positive in its tone, that he must, 
in courtesy, be presumed to have thought and said whatever 
there is to be thought and said in behalf of the interests of his 
client. In that point of view he relieves me of all apprehension 
lest any important or material consideration shall not have been 
taken into account in objection to my views. I have, therefore, 
been able to reflect on the question anew, with the whole ground 
before me; and that reflection leaves me entirely satisfied that 
my original conclusion was correct, namely, that all the accru- 
ing lawful fees of the office are to be taken into account in set- 
tlement with the United States. 
I am, very respectfully, 


C. CUSHING. 
Hon. Ropert McCie.ianp, 


Secretary of the Interior. 


MANDATORY STATUTE. 


A statute, which merely authorizes the payment of a sum of money by one of 
the Heads of Department, is not mandatory either in fact or in amount. 


ATTORNEY GENERAL’S OFFICE, 
August 20, 1856. 

Sm: I have received your letter of this date, which submits 
inquiry ag to the legal effect of the 8th section of the act making 
appropriations for the service of the Post Office for the current 
year, and transmits to me, for the sake of comparison, the 7th 
section of the same act. 

These enactments are in the following words : 
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“Sec. 7. That there be allowed and paid to Jacob Hall, 
for carrying the mail on route number eight thousand nine 
hundred and twelve, from Independence to Santa Fé, twenty- 
two thousand dollars per annum instead of the sum for which he 
contracted, commencing Angust eighteen hundred and fifty-five, 
and ending with his contract, and the same shall be in full for 
all the losses by him sustained in said service by Indian depre- 
dations or otherwise. This grant is made on the condition that 
the Postmaster General may, at any time, on giving three 
months’ notice, annul the contract of said Hall. 

‘Sec. 8. That the Postmaster General is hereby authorized to 
pay to George H. Giddings, contractor for carrying the mail on 
route number twelve thousand nine hundred, from Santa Fé, 
New Mexico, to San Antonio, Texas, monthly each way, ac- 
cording to the contract under which said service is now being 
performed, the sum of thirty-three thousand five hundred dol- 
lars for each year’s service, commencing with the eighteenth 
day of August, eighteen hundred and fifty-five, and continue 
during his contract. Provided, That the Postmaster General 
be and he is hereby authorized to annul said contract on giving 
three months’ notice to said contractor.” 

And the question presented is whether the provision in favor 
of Mr. Giddings is to be construed as mandatory.upon you, or 
whether you may exercise discretion as to the amount to be 
allowed and paid. 

I have the honor to say in reply, that my opinion is that the 
enactment is not mandatory. It authorizes, it does not com- 
mand. And it is now well established that where the terms of 
enactment leave room for any administrative discretion to be 
exercised, the enactment is not mandatory. (United States v. 
Guthrie, xvii How. 884.) 

In the present case, the distinction between enactments m-n- 
datory and enactments permissive or directory only, is well 
illustrated by the difference of the language employed in the 
8th section in respect to Mr. Giddings, and in the 7th in respect 
to Mr. Hall. In the latter case, the Postmaster General is ex- 
plicitly required to allow and pay a definite sum of money. 
In the former, he is merely authorized to pay, but is left to 
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judge in his discretion whether such payment is compatible or 
not with the right of the case, and the general interests of the 
Government. 


I am, very respectfully, 


C. CUSHING. 
Hon. JAMES CAMPBELL, % 


Postmaster General. 





MANDATORY STATUTES—APPOINTING POWER. 


A provision of act of Congress, which authorizes the President to reconsider a 
thing lawfully done under a previous‘act of Congress, is not mandatory in ite 
legal effect. 

Power of appointment under the United States cannot be communicated by act 
of Congress to persons not named to that end by the Constitution. 


ATTORNEY GENERAL'S OFFICE, 
August 22, 1856. 


Simm: I have, in compliance with your direction of this day, 
examined the provision of the act of Congress, of the 18th 
instant, which relates to the purchase of a site for a post office 
in the city of Baltimore. 

It is in the following words: ‘ That the sum of two hundred 
thousand dollars be, and the same is hereby appropriated, to 
enable the President to procure and pay for a site for a building 
for the accommodation of the United States courts in the city 
of Baltimore, and to erect thereon a fire-proof building for such 
purpose, on such plan as the President may approve, and the 
further sum of three hundred thousand dollars, or so much 
thereof as may be necessary for a post office in the said city; 
and the President is hereby authorized to reconsider the condi- 
tional contract heretofore made by him with the Merchants’ 
Exchange Company, to appoint a Commissioner to whom, to- ° 
gether with another Commissioner to be appointed by the Mayor 
of Baltimore, he shall refer the question of the selection of a 
site, or site and building, for said post office, and if said Com- 
missioners disagree they shall choose a third, and the said 
Commissioners shall make their decision and submit the same to 
the President, for his approval, and if the President approve 
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their selection, his approval shall be final, and if he disapproves 
their selection, the whole subject shall be referred by him to 
Congress, at their next session. Provided, That no part of the 
money shall be applied for the erection of such buildings till a 
contract shall be concluded with responsible parties with de- 
taiféd plans and estimates to erect and complete such building 
according to such plan and estimates, and to deliver the same 
to the United States for or within the sum above appropriated, 
after paying thereout for the land contracted for by the Presi- 
dent, under the authority of law, for the site of such buildings.” 

To appreciate the effect of this provision, it needs to recur to 
the previous enactment on the same subject, and to the acts 
done under it by the Executive. 

That enactment, the statute of February 17, 1855, is in these 
words: 

‘That the President of the United Stutes be authorized to 
procure, or cause to be procured, a suitable site or sites for a 
building or buildings for a court house and post office in the 
city of Baltimore; and that he prepare and submit to Congress, 
at as early a day as practicable, plans and estimates for the 
construction of a building or buildings on such site or sites, 
together with the estimates for fitting up or furnishing the same 
for the purposes indicated. And if a building or buildings 
should be on such site or sites which can be remodelled or 
changed so as to answer the purposes indicated in the title of 
this bill, he shall submit to Congress plans and estimates for 
such alterations, and also estimates for fitting up or furnishing 
such building or buildings. Provided, That any contract or 
contracts he may make for any such site or sites shall be condi- 
tional, and made subject to the approval of Congress.” (x Stat. at 
Large, p. 610.) 

In virtue of the authority conferred by this law, an agree- 
ment was entered into by your direction, for the conditional 
purchase of certain premises belonging to the Merchants’ 
Exchange Company, for a post office: which agreement con- 
tains, among others, a condition for .its consummation by 
deed, on the one hand, and by payment on the other, when 
Congress “shall have approved of the agreement by the 
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necessary appropriation to carry the same into effect, otherwise 
the agreement to be null and void.” (Ex. Doct. 84th Congr. 
Ist Ses. Sen. no. 84.) 

And the question is, whether the President now has power or 
not, to proceed to complete the agreement, on consideration of 
the tenor of the enactment of the present Congress. 

This enactment consists of three distinct members, namely: 

1. An appropriation of two hundred thousand dollars, for the 
court house in Baltimore, and of the further sum of three 
hundred thousand dollars, or so much thereof as may be neces- 
sary, for a post office in said city. 

2. A proviso, at the close of the section, requiring that no 
part of the money for erection of the post office building shall 
be expended until a contract shall have been made for the erec- 
tion and completion of the same within the balance of the appro- 
priation after deducting the cost of the land. 

3. A substantive enactment in words, which, being specially 
material, it is not amiss to requote, as follows: 

“And the President is hereby authorized to reconsider the 
conditional contract heretofore made by him with the Mer- 
chants’ Exchange Company, to appoint a Commissioner, to 
whom, together with another Commissioner to be appointed by 
the Mayor of Baltimore, he shall refer the question of the selec- 
tion of a site, or site and building for said post office, and if 
said Commissioners disagree, they shall choose a third, and the 
said Commissioners shall make their decision and submit the 
same to the President for his approval, and if the President 
approve their selection, his approval shall be final, and if he 
disapproves their selection, the whole subject shall be referred 
by him to Congress at their next session.”’ 

Here, first, the President is “‘authorized”’ to do certain things. 
That is language permissive, not language mandatory, such as 
continually occurs in the statutes, leaving the performance of 
the acts, in reference to which the language is employed, at the 
administrative discretion of the President. 

Secondly, he is authorized “to reconsider the conditional 
contract, heretofore made by him with the Merchants’ Ex- 
change Company.” 
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This enactment calls for an observation, which is, that either 
the President had already full power to reconsider the contract, 
or he had not: if he had, the enactment does not add to his 
powers ; if he had not, the enactment cannot confer it. 

Hence, this clause of the act is not to be considered in the 
sense, either of the communication of original power, or of the 
augmentation of power. It does not enable, and the only ques- 
tion is, whether it disables, that is, whether it is tantamount to 
the rejection of the contract by Congress. 

I think it is not—Congress, by the initiatory provision of the 
enactment, had appropriated the money for the completion of 
the contract, which appropriation, if standing alone, would have 
been the “‘approval’’ spoken of in the preliminary act. This 
approval is coupled with authority to the President to recon- 
sider. Such authority is, at most, a condition annexed to approval. 
And the condition is of a thing which the President may or not 
do in his discretion. He executes the condition by exercising 
his discretion in the premises, either to reconsider or not to re- 
consider. Though he refuse to reconsider, still he complies with 
the condition, it is executed, and it ceases to be an operative 
condition of the approval of Congress. 

Finally, if he reconsiders, it is to a proposed end. What is 
that end? Why, in that case, he is further “authorized,” ac- 
cording to the terms of the law, ‘‘to appoint a Commissioner, to 
whom, together with another Commissioner to be appointed by 
the Mayor of Baltimore, he shall refer the question of the selec- 
tion of a site or sites, and building for said post office, and if 
said Commissioners disagree, they shall choose a third, and the 
said Commissioners shall submit the same to the President for 
his approval or disapproval,’ and in the latter contingency for 
new reference to Congress. 

Is the thing which the President is thus by the terms of the 
law “‘authorized” to do, a thing which is legally possible to be 
done? I can conceive the possibility of a provision of law by 
which a controversy between the Government and the city of 
Baltimore shall be submitted to two arbitrators, one to be ap- 
pointed by each party, and in case of disagreement, they to 
select an umpire. But here is no controversy between the 
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United States and the city of Baltimore. It is the question of 
the performance of a lawful act, within the municipal limits of 
Baltimore to be sure, but in the performance of which the United 
States have, by the Constitution, to count only with the owner 
of a piece of land, and with the State of Maryland, which State 
may in her sovereign will refuse or grant, as she pleases, the 
right of purchase, and the cession of jurisdiction to the United 
States. 

That is to say, the thing proposed to be done here is the 
appointment of three agents, through whom the President is to 
investigate and determine the elements of an executive ‘act to 
be performed. 

Now, how is the President to exercise this appointing power, 
in copartnership with the Mayor of the city of Baltimore? 
How can Congress bestow the appointing power, or any part of 
it, on the Mayor of Baltimore? And if the Mayor of Baltimore 
should refuse to act, what becomes of the business of the United 
States? I confess, in all deference and respect for the apparent 
design of Congress, these are problems which it is impossible 
for me to solve. I do not see how, if this were a mandatory 
condition, it could be executed by the President. 

And this consideration serves to confirm the conclusion 
already suggested, that neither of the two provisions is manda- 
tory, that both are directory, and permissive only, and that the 
whole matter has, in legal effect, been left in the discretion of 
the President. 

In my opinion, therefore, you have the right in law to go on 
and complete the agreement with the Merchants’ Exchange 
Company, considering the same as approved by Congress, 
subject to your mere discretion in regard to the question of 
reconsideration and its consequents, but with reservation of the 
proviso as to the cost of construction at the close of the enact- 
ment of Congress. 

I have the honor to be, very respectfully, 

C. CUSHING. 
THE PRESIDENT. 
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COMPENSATION OF COLLECTORS OF CUSTOMS. 


The general maximum of the compensation of collectors of the customs, accra- 
ing from salary, fees, commissions, and other statute sources of emolument 
other than penalties and forfeitures, is that fixed by the act of 1822, namely, 
four thousand dollars per annum in the seven larger ports, and two thousand 
five hundred dollars in all other ports. 

The general maximum is increased by the act of 1841, which allows two 
thousand dollars more provided the same be received from rents and storage. 

This addition is receivable by all collectors alike; but only from rents and 
storage; and is not allowable as a general charge on all the sources of emo- 
lument. 

These two mazima do not exclude the allowance to collectors of another spe- 
cial maximum of five hundred dollars for extra-official disbursements on 
account of lighthouses and hospitals. 

Quere, of penalties and forfeitures under existing statutes. 


ATTORNEY GENERAL’S OFFICE, 
August 25, 1856. 


Srr: I have the honor to reply herewith to your communica- 
tion of the 15th of December last, in reference to the construc- 
tion of the several acts of Congress, fixing the compensation of 
the collectors, and other officers, of the maritime revenue of the 
United States. 

The officers of this class receive compensation for their ser- 
vices by a method, which, however necessary it may have been 
thought to be in the early days of the Government, is of ex- 
treme complexity in its nature and the subject of inherent 
abuses, requiring continual declaratory or amendatory provisions 
of remedy on the part of Congress,—I mean the receipt of fees 
or commissions on services performed, or moneys received or 
paid, or shares of penalties or forfeitures, accruing in the revenue 
or other business of the United States. At the commencement 
we have the act of September 1, 1789, repealed by the act of 
February 18, 1793; the act of August 4, 1790, repealed by that 
of March 2, 1799, ch. 22; the act of December 2, 1799; the 
above cited acts of 1793 and 1799, and also the act of March 
2, 1799, ch. 23; the effect of all which is to give to these 
officers,—1. Certain prescribed fees on acts done, such as the 
admeasurement of registered vessels, (1 Stat. at Large, p. 298,) 
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that of enrolled vessels, (Ibid. p. 316,) the entry or clearance 
of vessels, and permits on the exportation or importation of 
merchandise, (Ibid. p. 706.) 

2. Commissions on duties collected at rates prescribed, in 
sundry enumerated ports, but varying at the respective ports, as 
also varying with the rates and amounts of duties on imports by 
the general statutes, (Ibid. p. 707.) 

3. At certain other enumerated ports, salaries, varying in 
amount respectively, in addition to prescribed feces, (Ibid. p. 
708.) 

In regard to rate and distribution, these three particular 
sources of compensation have undergone modifications, but 
which are not material to the present matter. (Sec. 1 Stat. at 
Large, p. 704, note.) 

It is important to observe, however, that, according to the 
theory of these acts, the necessary expenses of clerk hire, sta- 
tionery, rent, fuel, and so forth, are to be paid out of the fund 
constituted by fees and commissions, and the net balance only 
remains as the actual emoluments of the officer. (Ibid. p. 708.) 

4. Penalties and forfeitures, (Ibid. p. 695.) 

As to this branch of the subject also, there is much subsidiary 
legislation not material here to be considered. 

In the legislation of the Government thus far, we have sources 
of compensation, without limitation of sum total, save in the 
case of specific salaries ; that is, no limitation of the amount to 
be retained by each officer, out of commissions, fees, and for- 
feitures. Restrictions in this respect begin with the act of 
April 30, 1802, which provides that, 

“ Whenever the annual accounts of any collector of the cus- 
toms, after deducting therefrom the expenditures incident to his 
office, shall amount to more than five thousand dollars, or those 
of a naval officer, after like deduction, to more than three 
thousand five hundred dollars, or those of a surveyor, after a 
like deduction, to more than three thousand dollars, the surplus 
shall be accounted for, to be paid by them respectively to the 
Treasury of the United States; Provided always, that nothing 
in this act contained shall be construed to extend to fines, for- 
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feitures, and penalties under the revenue laws of the United 
States.” 

Things remained on this footing until the enactment of the 
act of May 7, 1822, which provides in its 9th and 10th sections 
as follows: 

‘¢ That whenever the emoluments of any collector of the cus- 
toms of either of the ports of Boston, New York, Philadelphia, 
Baltimore, Charleston, Savannah, or New Orleans, shall exceed 
four thousand dollars, or the emoluments of any naval officer of 
either of said ports shall exceed three thousand dollars, or the 
emoluments of any surveyor of either of said ports shall exceed 
two thousand five hundred dollars in any one year, after de- 
ducting the necessary expenses incident to his office in the same 
year, the excess shall, in every such case, be paid into the 
Treasury for the use of the United States.” 

‘‘That whenever the emoluments of any other collector of 
the customs shall exceed two thousand five hundred dollars, or 
the emoluments of any other naval officer shall exceed two 
thousand five hundred dollars, or the emoluments of any other 
surveyor shall exceed two thousand dollars in any one year, 
after deducting therefrom the necessary expenses incident to 
his office in the same year, the excess shall, in every such case, 
be paid into the Treasury for the use of the United States.” 
(ii Stat. at Large, p. 695.) 

The act then proceeds to make provision for returns, and 
otherwise to subject the incidental expenditures of the several 
officers to the supervision of the Secretary of the Treasury. It 
also continues the exception of penalties and forfeitures, which, 
therefore, still remained liable to distribution among the officers 
without limitation of amount. (ii Stat. at Large, pp. 695-6.) 

Subsequently to this, the next material enactment was to 
provide that, notwithstanding the reduction of duties on imports 
‘by the acts of July 14, 1832, and of March 2, 18383, the officers 
of the revenue should continue to receive the same compensation 
as that to which they had been previously entitled. This pro- 
vision occurs first in the appropriation act of March 2, 1833, 
(iv Stat. at Large, p. 625) it is continued year by year in suc- 
cessive appropriation acts of July 27, 1834, March 3, 1835, 
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July 4, 1886, and March 8, 1887, concluding with that of July 
T, 1838, for the support of the Military Academy, in which it 
most inappropriately and illegitimately finds a resting place for 
another year, when at length it is made permanent in terms by 
a contraband provision hid away in disguise without any visible 
mark or other express indication of its character, in a private 
act of July 20, 1840, entitled an act “for the relief of Chaste- 
lain and Ponvert and for other purposes.”’ (vii Stat. at Large, 

p. 815.) : 

But a new element was now added to the emoluments of col- 
lectors, naval officers, and surveyors, which, with the recent 
and continuing growth of the foreign commerce of the country, 
and the consequent augmentation of the emoluments of those 
officers, led to the new enactments, whose true relation to pre- 
vious enactments has given occasion to present controversy. 
This provision, found in the 5th section of one of the appropria- 
tion acts of March 3, 1841, is in the following words: __ 

‘‘That, in addition to the account now required to be ren- 
dered by every collector of customs, naval officer, and surveyor 
of ports, every such collector, naval officer, and surveyor shall, 
each and every year hereafter, render a quarter-yearly account 
under oath to the Secretary of the Treasury, in such form as 
said Secretary shall prescribe, of all sums of money by each of 
them respectively received or collected for fines, penalties, or 
forfeitures, or for seizure of goods, wares, or merchandige, or 
upon compromises made upon said seizure; or on account of 
suits instituted for frauds against the revenue laws, or for rent 
snd storage of goods, wares, or merchandises, which may be 
stored in the public storehouses, and for which a rent is paid, 
beyond the rents paid by the collector or other such officer; 
and if from such accounting it shall appear that the money 
received in any one year, by any collector, naval officer, or sur- 
veyor, on account, and for rents and storage, as aforesaid, and 
for fees and emoluments, shall in the aggregate exceed the sum 
of two thousand dollars, such excess shall be paid, by the said 
collector, naval officer, or surveyor, as the case may be, into 
the Treasury of the United States, as part and parcel of the 
public money; and no such collector shall, on any pretence 

Vou. VITI.—4. 
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whatsoever, hereafter receive, hold, or retain for himself, in the 
aggregate, more than six thousand dollars per year, including 
all commissions for duties and all fees for storage, or fees or 
emoluments, or any other commissions or salaries which are 
now allowed and limited by law. Nor shall such naval officer, 
on any pretence whatever, in the aggregate, receive, hold, or 
retain for himself, hereafter, more than five thousand dollars 
per year, including all commissions on duty, and all fees for 
storage, or fees or emoluments, or any other commissions or 
salaries which are now allowed and limited by law. Nor shall 
such surveyor, in the aggregate, receive, hold, or retain, for 
himself, hereafter, more than four thousand five hundred dollars 
per year, including all commissions, or fees or emoluments, or 
any other commissions or salaries, which are now allowed and 
limited by law: Provided the aggregate sums allowed per year 
to the several officers aforesaid, shall be exclusive of the neces- 
sary expenses incident to their respective offices, in the same 
year, subject to the regulation of the Secretary of the Treasury.” 
(v Stat. at Large, p. 432.) 

Thus, for sources, of the personal income of this class of 
officers, in addition to—1. fees, 2. commissions, 3. salaries, and 
4. share of penalties and forfeitures—we now have, 5. rent and 
storage, with limitation, in some form, as to the yearly sum 
total of income allowable from all sources, except, possibly, 
penalties and forfeitures. 

That possible imperfection in the system it was designed to 
remedy by the act of February 11, 1846, which enacted, among 
other things, that “no collector or other officer (of the cus- 
toms) shall, in any case, receive for his services, either as to 
fees, salary, fines, penalties, forfeitures, or otherwise, for the 
time he may be in service, beyond the maximum pro rata pre- 
scribed by law. (ix Stat. at Large, p. 3.) This enactment, we 
shall presently see, has failed to effect the purpose of Congress. 

Now, recurring to the act of 1841, it would seem, at first 
blush, that the enactment is sufficiently comprehensive, and 
that, when it says that “no such collector shall, on any pretence 
whatsoever, hereafter receive, hold, or retain for himsclf, in the 
aggregate, more than six thousand dollars per year, including 
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all commissions for duties, and all fees for storage, or fees or 
emoluments, or any other commissions or salaries (plural) which 
are now allowed or limited by law,’’ enough had been said to 
signify clearly the determination of the lawmaker to restrict the 
sum total of the annual compensation of a collector from any 
and all sources, to six thousand dollars per annum. 

Nevertheless, questions arose immediately as to certain allow- 
ances previously made to surveyors for issuing certificates of 
lawful importation to importers of distilled spirits, wines, and 
teas, (Comp. act of 1799, ch. 22, s. 41, and ch. 23, 8. 2;) also 
as to the allowances made to collectors for agency of marine 
hospitals and superintendency of lighthouses. 

These questions were submitted to the Attorney General, 
(Mr. Legaré,) who replied, in a brief and apparently not well 
considered opinion, in substance, that if these items had been 
comprehended in the previous maximum they should be in this: 
if not, not. He recognised, however, the general comprehen- 
siveness of the terms of enactment: so much so, indeed, that 
apparently (for the language is uncertain) he assumes penalties 
and forfeitures to be drawn within the new maximum, (Septem- 
ber 29, 1841, ed. 1841, p. 1408.) 

Mr. Legaré’s attention was not called to the particular nature 
of these allowances, or the statute under which they had been 
made. 

The act of May 7, 1822, section 18, provides that, 

‘No collector, surveyor, or naval officer shall ever receive 
more than four hundred dollars, annually, exclusive of his com- 
pensation as collector, surveyor, or naval officer, and the fines 
and forfeitures allowed by law, in any service he may perform 
for the United States in any other office or capacity.” (ii Stat. 
at Large, p. 696.) 

But for this provision, it is clear that no special compensation 
could now be allowed to a collector for the superintendence of 
marine hospitals or lighthouses, because of the prohibitory en- 
actment of the act of March 3, 1839, which is express that no 
officer, in any branch of the public service, whose compensation 
is fixed by law, shall receive any extra allowance for the dis- 
bursement of public money or the performance of any other 
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service, unless the same be authorized by law. (See Browne v. 
The United States, Curtis C. C. R. p. 15.) 

In virtue of the law cited, it has been the practice of the 
Treasury Department, as it appears, to allow, by regulation, a 


percentage commission to collectors on expenditures for marine 


hospitals, for revenue cutters, and for lighthouses, not to ex- 
ceed, in the whole, four hundred dollars per annum, the same 
being independent of the question of the general statute maxi- 
mum, except that, under late acts of Congress, collectors whose 
compensation exceeds twenty-five hundred dollars shall receive 
no allowance as superintendent of lights, or on light disburse- 


ments. (See ez. gr. Act of March 8, 1851, ix Stat. at Large, 


p. 608.) ' 

Thus, it appears that Mr. Legaré decided aright in the 
question put to him, though with imperfect apprehension of the 
elements of that question. But the more serious question, and 
that was not referred to nor considered by Mr. Legaré, is of 
the effect of the provisions of the act of 1841 upon those of 
1822, in relation to the general maximum of collectors, (and of 
naval officers and surveyors.) 

As to ® certain number of collectors, namely, those of the 
ports of Boston, New York, Philadelphia, Baltimore, Charleston, 
Savannah, and New Orleans, it seems to be understood that 
their maximum is, by the act of 1841, six thousand dollars, from 
all sources, except, perhaps, penalties; because being capable, 
by the act of 1822, of receiving four thousand dollars from other 
sources, and by the act of 1841, capable of receiving two thou- 
sand more from rents and storage, (or penalties,) the sum of both 
which constitutes the maximum of the latter act. 

But by the act of 1822, no other collector is allowed to receive 
more than three thousand dollars. And the special question 
submitted to me is, whether the maximum of the collectors of 
the non-enumerated ports is raised by the act of 1841 from 


three thousand to six thousand dollars, which in fact involves” 


the question of the relation of the act of 1841 to the collectors 
of the enumerated, as well as of the unenumerated ports. 

This question does not appear to have distinctly made its 
appearance until 1842-8, at which time the First Comptroller, 


xa 
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then charged with this branch of the public business, proceeded, 
in a letter to the First Auditor, to state his views of the effect 
of the act upon consideration of arguments addressed to him by 
the Collectors of New York and Boston. 

The First Comptroller, it appears, assumed, in the outset, that 
the intention and the legal effect of this enactment were to raise 
the maximum of the collectors, for instance, of the seven enu- 
merated ports to six thousand dollars, at all events, that is, six 
thousand dollars derivable from the old fees and commissions, 
the ordinary sources of compensation; and he also assumed that 
such had been the decision of Mr. Legaré, in the opinion of his 
hereinbefore adduced. In the latter assumption, it is plain the 
Comptroller was in error: the point is not adjudged or even 
alluded to, openly or impliedly, by Mr. Legaré. What the true 
import of the act in this respect is, we shall see in the sequel. 

The Comptroller then took up another question arising on 
this act, namely, whether it had the effect of restricting the 
amount of money retainable by collectors and others out of 
penalties and forfeitures ; and he concluded, partly by reasoning 
on the words of the law, and partly by reference to statements 
of members of Congress concerned in its enactment, that it did 
not carry with it any limitations, on that score. 

It appears that the Comptroller’s construction of the act, in 
this respect, was adopted by the Department, but not his con- 
struction in the other respect, for this question was thereupon 
referred to the Attorney General, (Mr. Nelson.) 

Mr. Nelson ruled that neither the unenumerated collectors, 
nor any other collectors, nor even those of the seven enumerated 
ports, are to draw any augmentation of compensation from the 
act of 1841, save such as may be derived from sources other 
than those indicated by the act of 1822. This conclusion he 
applies distinctly, and most unequivocally, to all collectors, 
making no allusion to the distinction raised by the act of 1822, 
between the case of a collector at New York, for instance, and 
a collector at Mobile. (Opinions Ed. 1841, p. 1642.) 

That is to say, Mr. Nelson concludes, that, as to the sources 
of compensation contemplated by the act of 1822, all collecters, 
notwithstanding the act of 1841, are confined to the old maxi- 
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mums, ang can go beyond the same to the amount of two thou- 
sand dollars, only by means of newly indicated sources of income. 

Upon Mr. Nelson’s opinion, the course of accounting is obvi- 
ous. A collector is to make return of his emoluments under 
the act of 1822, as before, and is to be allowed, in the seven 
enumerated ports, not exceeding four thousand dollars, and in 
the others not exceeding three thousand dollars. Then if the 
new elements of compensation accorded to him by the act of 
1841, net anything, he is to be allowed that, up to the sum of 
two thousand dollars. 

Mr. Nelson, it is true, falls into inaccuracy of language, in 
referring to the emoluments of the act of 1822, employing words 
which would imply that such emoluments consisted only of 
‘commissions upon duties.” 

But the compensation fund of the act of 1822 is not confined 
to these commissions, either in express terms or in legal intend- 
ment. The word of this act is ‘emoluments,’ which, the act 
proceeds to say, “‘shall not extend to fines, pengltics, and for- 
feitures,”’ clearly implying that it shall comprehend all other 
ordinary sources of compensation, as it is further implied by the 
. provisiog of the same act, fixing the allowance for services per- 
formed by the collector in “any other office or capacity.” This 
conclusion is confirmed by the language of the act of 1802, 
which introduced the principle of a maximum, and also by that 
of the remedial acts from 1833 to 1841, which employ the word 
*‘ compensation.” ' 

The truth is, there is obscurity in the language of the act of 
1841 as it stands on the statute book. 

It enacts that if, on certain accounting, to be spoken of more 
particularly in the sequel, ‘‘it shall appear that the money re- 
ceived in any one year by any collector, naval officer, or sur- 
veyor, on account (of,) and for rents, and storage, as aforesaid, 
and for fees and emoluments, shall in the aggregate exceed the 
sum of two thousand dollars, such excess shall be paid by the 
said collector, naval officer, or surveyor, as the case may be, 
into the Treasary of the United mister; as part and parcel of 
the public money.” 

Now, what is meant by “‘fees and emoluments” in this phrase ? 
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In the previous acts, as we have seen, ‘“ emoluments” includes 
commissions as well as fees; and as, in the present phrase, the 
word “emoluments’’ is added to “ fees,”’ there is no conceivable 
definition of the former which will exclude ‘‘ commissions.”’ 

Moreover, if we are to ascribe to the expression “fees and 
emoluments,’ in the phrase quoted, a general or independent 
sense, then it cuts down all collectors to two thousand dollars, 
on the score of both fees and emoluments, and does this without 
making specific provision for office expenses, for these are only 
saved by a general enactment at the close of the section, which 
has no distinct several application to the question of the two 
thousand dollars. 

Nay, if the word “ emoluments,”’ in this clause, can have such 
independent sense, then it may mean what Mr. Legaré under- 
stood by it, namely, distributive share of all fines, penalties, 
and forfeitures. 

The context of the law would impart plausibility to such a 
construction ; for the act, beginning at the beginning, says, that 
in addition to the accounts previously required of collectors of 
customs, naval officers, and surveyors, they shall make return 
‘‘of all sums of money, by each of them respectively received or 
collected for fines, penalties, or forfeitures, or for seizure of 
goods, wares, or merchandise, or upon compromise made upon 
said seizure, or on account of suits instituted for frauds against 
the revenue laws, or for rent and storage of goods, wares, and 
merchandise, which may be stored in the public storehouses, 
and for which a rent is paid, beyond the rents paid by the 
collector or other such officer; and if, from such accounting, it 
shall appear that the money received in any one year by any 
coilector, naval officer, or surveyor, on account and for rents 
and storage, as aforesaid, and for fees and emoluments, shall in 
the aggregate exceed two thousand dollars, such excess shall be 
paid by the said collector, naval officer, or surveyor, as the case 
may be, into the Treasury of the United States.’ Here it is 
plain what the expression “rents and storage” means: that is 
defined by the “as aforesaid.” And the same relation to the 
antecedent recital, pointed out by the words ‘“‘such account- 
ing,’’ would seem to show that the “fees and emoluments” in 
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question were all the other elements of such accounting, namely, 
sums of money collected “‘in fines, penalties, and forfeitures, or 
in the seizure of goods, wares, or merchandise, or upon com- 
promise made upon such seizure, or on account of suits insti- 
tuted for frauds against the revenue laws.” Why is not such a 
construction admissible? Are not the receipts of a collector 
from all these legal services really ‘‘emoluments” in any and 
every possible signification of the term? 

Reasoning thus on the words of the preceding clauses, without 
light from any other quarter, we should be constrained to con- 
clude that their meaning is extremely doubtful and uncertain. 
We might conjecture that they were designed to give to collect- 
ors, naval officers, or surveyors, two thousand dollars out of 
the profits of the custom house storage, which by the next 
section of the same act it was required should be provided by 
the Government. Or we might suppose that these clauses were 
designed to reduce, and to fix at two thousand dollars, the larger 
but indefinite sums of money, which the officers were deriving 
from the storage of goods unclaimed, refused entry, or under 
seizure by virtue of existing laws, and still more what they 
would draw presently by reason of the change from credit to 
eash in the payment of duties, which the act of March 2, 1882, 
enacted should be the system after 1842, and which was in fact 
adopted by the act of August 30, 1842, with provision for 
public storage of the goods on default of payment, (Comp. iv 
Stat. at Large, p. 640, and v Stat. at Large, p. 561.) Or we 
might conclude that the statute had the further purpose of limit- 
ing the amount of emolument, sometimes of excessive and ex- 
orbitant magnitude, drawn by officers of the revenue from 
penalties, forfeitures, seizures, and breaches of the revenue laws. 

All the doubts on this point are cleared up, by recurrence to 
the facts attending the enactment of the law. 

This provision, the 5th section of the civil and diplomatic 
appropriation act of the year, with its ancillary and its attend- 
ant provisions of the 6th and 7th sections of the act, was an 
amendment introduced in the Senate by Mr. Anderson, of Ten- 
nessee. 


It was introduced avowedly and most explicitly for the di- 
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minution and limitation of the compensation of all the officers 
of customs of this class, not for the increase of that compensa- 
tion in any case. As originally framed, it struck two specific 
sources of emolument, namely, first, penalties and forfeitures, 
secondly, rents and storage. Its precise purpose was to limit 
the amount of money to be retained by the public officer out of 
these two classes of receipts. Accordingly, it required account 
of both, and as originally framed, repeated the reference to 
fines and forfeitures in the sequel of the clause, which defines 
how the two thousand dollars is to be made up. But in the 
course of enactment, Mr. Anderson consented to strike out those 
words in the latter place, thus cutting off the consequents of the 
original proposition, but leaving the antecedents to stand as 
they still appear in the act. And in making change, the author 
of the measure explained his purpose, which was to relinquish 
or postpone the regulation of penalties and forfeitures, retaining 
the proposed limitation of the emoluments allowable to the 
officer on rents, and making no other change whatever in the 
maximums of existing laws. Upon these views, the provision, 
as amended by its author, was unanimously accepted by the 
Senate, and afterwards concurred in by the House. (Congress. 
Globe, March 2, 1841.) Now, certain it is, that reference to 
the debates of Congress, for the construction of the statutes, is 
to be made with much reserve; but, in the present ease, it is 
the more admissible, in the consideration that, without such 
refcrence, the act must have been so construed as to include 
penalties and forfeitures in the new maximum of two thousand 
dollars, and it was only upon the statement of Mr. Anderson, 
and others, of the modification of the enactment in his hands, 
and the express design of this modification, that the opinion of 
Mr. Legaré as to the legal intendment of the act in respect of 
penalties and forfeitures was overruled, and that the Secretary 
of the Treasury suffered penalties and forfeitures to continue as 
before to be excepted from the scope of the maximums of the 
several acts of Congress. 

If the history of the statute, and the views of its author and 
of other members of Congress, be available to determine this 
point against the epparent legal intendment of the act, surely 








58 HON. CALEB CUSHING 


Compensation of Collectors of Customs. 


they are equally available on the other point, where they con- 
tribute to sustain its obvious legal intendment, that is, to prove 
that it was not intended to augment the compensation of any 
officer, but, on the contrary, to reduce compensation, by limit- 
ing to two thousand dollars the receipts from certain new sources 
of emolument, and strictly defining of what the two thousand 
dollars were to be composed. Upon these points, the evidence 
of actual intention is conclusive, namely, that the two thousand 
dollars allowance was to be confined to “storage” and the fees 
and emoluments connected with storage, with no addition from 
any other source to the established rate of compensation. Such 
was the explicit declaration of Mr. Anderson, such was the con- 
scious design of the entire Senate. 

That here we have the true legal intendment of the provision, 
it is impossible for me to doubt. 

The conclusive consideration touching that portion of the act, 
as it stands to speak for itself in the statute book, is, that it does 
not say the collector, for instance, shall, in all cases, or in any 
case, receive six thousand dollars; it does not, in terms, make 
addition to his compensation ‘as now allowed and limited by 
law ;”’ it supposes that he will or may have an addition of two 
thousand dollars from the new provision; it remembers that the 
existing extreme maximum was four thousand dollars, and it 
proceeds ex majort cautela to declare that it does not design 
otherwise to change that limitation; and it carefully abstains 
from the use of any word to provide, or the exhibition of any 
sign to intimate, that either of the maximums of the existing 
laws was to be raised, on the contrary leaving them to stand, 
with no change either of their respective statute amounts or 
their several statute elements. 

I say, then, with Mr. Nelson, that the act of 1841 does not 
repeal that of 1822: there is no shadow of contradiction or im- 
probability between them; they are, in construction, to be 
incorporated together as if they were but one continuous enact- 
ment. 

I do not concede, it is true, that any part of the fees 
comprehended in the act of 1822 are to enter into the account 
of the two thousand dollars of the act of 1841, which, if done, 
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would leave only commissions on duties to the continuing pro- 

.vVision of the former act. That supposition is, in my judg- 
ment, an error. The two thousand dollars limitation of the 
act of 1841 had its own field to operate in, whatever that may 
be; and the scope of the subject-matter, and of the limitations, 
of the act of 1822, remained intact, as if the new act had never 
been passed. 

I think, therefore, that the received construction of the law, 
at the Department, in so far as regards the non-enumerated 
ports, is correct, and ought not to be departed from unless in 
obedience to a contrary decision of the Supreme Court. 

In the case of Mobile, for instance, or any other of the non- 
enumerated ports, if, in the terms of the act of 1841, there be 
moneys received by the collector, ‘for rent and storage of 
goods, wares, and merchandise, which may be stored in the 
public storehouses, and for which a rent is paid, beyond the 
rents paid by the collector,” then it may be allowed to him, in 
my opinion, up to the sum of two thousand dollars, in addition 
to his, allowances from other sources, subject, however, to the 
question, whether he is chargeable with receipts on penalties 
and forfeitures. 

Thus, it is legally possible for the Collector of Mobile to 
attain a grand maximum of five thousand dollars, because he is 
capable of receiving three thousand dollars under the act of 
1822, out of the general fees and emoluments of his office, and 
two thousand dollars under that of the act of 1841, out of the 
special fees and emoluments of storage. 

But so, by precisely the same rules of calculation, but in no 
other way, the Collector of New York may attain the grand 
maximum of six thousand dollars. And, on the other hand, if 
the act could be regarded as intending to allow the Collector of 
New York six thousand dollars out of the general fees and emo- 
luments of his office, and independently of the items of the fees 
and emoluments of storage, then it would have to be construed 
to the same end in behalf of the Collector of Mobile. 

For the act of 1841 is general in ita terms, and is applicable 
to all collectors, whether the two thousand dollars clause be 
understood as conferring benefits or as imposing limitations. 
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The supposition, said to have been entertained by some of the 
accounting officers of the Treasury, that the act of 1841 is ap- 
plicable only to the seven enumerated ports of the act of 1822, 
because it regulates naval officers and surveyors as well as col- 
lectors, is obviously fallacious, both in premises and in conclu- 
sion. 

There is nothing in the language of the act otherwise to 
countenance the supposition. The act, as already suggested, is 
perfectly general in terms. 

The seven enumerated ports of the act of 1822 are by no 
means the only ones having.the three descriptions of officers. 
Thus, we have a‘@ollecton, a Naval Officer, and a Surveyor at 
the port of one in the State of New Hampshire; at 
Newburyport ‘ti Shlam.in ‘Massachusetts; at Providence 
and at Newgort,in Rhode Island; at Norfolk in Virginia; and 
at Wilmington in® North Carolina. So the premises of the 
argument fail. - 

Or, if the ne be maintained still, then it must be done 
partially; for it will have to be argued that the act oft 1841 
applies not only to the seven great ports of the act of 1822, but 
also to the seven others, which happen each to possess both 
naval officer and surveyor. And the general conclusion is 
equally untenable, because it is illogical in itself, and contrary 
to the customary tenor of legislation, to assume that, where an 
act mentions, for regulation, a plurality of revenue officers, it 
only applies to such officers when they all coexist in the same 
port. The act of 1822 affords an illustration completely in 
point ; for it regulates, in the same section, the 6th, the compen- 
sation of all collectors, naval officers, and surveyors, other than 
those of the seven great ports; but there is no pretence for 
saying that the 6th section applies only to Portsmouth, New- 
buryport, Salem, Providence, Newport, Norfolk, and Wilming- 
ton. 

Hence, it is clear that the provisions of the act of 1841 are 
to be applied alike, singula singulis reddendo, to all the ports 
of the United States. 

As Mr. Nelson read the act, and as it was designed by Congress, 
it makes no addition to the compensation of any collector, naval 
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officer, or surveyor, except such as may be derived from the new 
elements drawn into the special addition of two thousand dol- 
lars. My. Anderson expressly says that the increment is to be 
made out of “a single item’—that of “storage.” I am not 
able otherwise to understand the statute. And unless it may 
be so continued with reference to the Collector of New York, it 
cannot as to the Collector of Mobile. 

I am aware that the receipts from storage have been notably 
diminished by the provisions of the acts of August 6, 1846, and 
March 28, 1854, which provide for the storage of daty paying 
goods in private bonded warchouges , rete &\s immaterial to 
the question of the legal intend $541, and, in 
go far as it bears on the em ‘s and other 
officers, is a matter in the consiferat 
It remains to say a word as question of pqnalties and 
forfeitures. IBB ARY 

If the construction, which Congress itself On the act of 
1841, is to be accepted in part, it is The Rglepted in the whole: 
—without which we are thrown back on the legal intendment 
of the act, not merely as it was construed by Mr. Nelson, as to 
the apportionment of the several maximums, but also as it was 
construed by Mr. Legare as to penalties and forfeitures. 

It would seem desirable, therefore, if there is to be a suit to 
test one part.of the question, the other should be tested at the 
sane time. 

In a case on the Maine Circuit, not reported, Shaw v. An- 
derson, April Term, 1849, Mr. Justice Woodbury inclined to 
the opinion that the proven of the act of February 11, 1846, 
was ineffective to being penalties and forfeitures within the sta- 
tate maximum of collectors and other officers, although such is 
the express language of the act. Mr. Justice Woodbury conceded, 
however, that the point was a disputable and a disputed one, with 
good opinions on both sides. What is yet more important, this 
matter was not the question of the case, which only involved 
the rights of inspectors as informers. 

In that regard the decision of the Court was undoubtedly 
correct, and therefore it would have availed nothing to bring 
the case up to the Supreme Court. Thus it is that the obiter 
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dictum of Mr. Justice Woodbury has passed without undergoing 
ulterior examination. 

In the case of King v. Maxwell, (xvii Howard, p. 147,) the 
question was touched, but not decided, the decision being de- 
duced from independent premises. Of course, this provision of 
the act of 1846 remains to be finally construed by competent 
judicial authority, and is to be construed, meanwhile, according 
to the judgment and conscience of the Department. 

I beg leave to add, in conclusion, that all, which has been said 
by me in this respect, is to be understood with exception of 
some of the officers in California, who depend in part on special 
acts of Congress. _ 

I have the honor to be, very respectfully, 
C. CUSHING. 

Hon. JAMES GUTHRIE, 


Secretary of the Treasury. 


AGE OF MAJORITY. 


Consideration of the international relation of the period of majority in the 
United States. 
ATTORNEY GENERAL'S OFFICE, 
August 29, 1856. 

Srr: The communication of the Prussian Minister, the Baron 
von Gerolt, of the 20th instant, makes inquiry as to the law 
of the United States, on the following points, namely: 

1. At what age docs “majority” begin for citizens of the 
United States, of both sexes? . 

2. Whether the law in this respect is the same as to citizens 
and “foreign emigrants’ who have not acquired all the rights of 
citizenship.” 

I have to remark, by way of preparatory explanation, that 
there is no general legislative enactment of the United States 
on this subject. 

The Federal Constitution, it is true, contains provisions re- 
garding the age at which certain offices may be held, the mini- 
mum age for President being thirty-five years, of Senator thirty 
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years, and of Representative in Congress twenty-five years. 
But these provisions are only of special qualifications for office, 
and do not affect ordinary municipal rights or obligations. 

Cases exist also in which, by Federal law, there is designa- 
tion of a particular age, at which alone certain special rights 
can be enjoyed. 

Thus, a person must be of the age of twenty-one years to be 
capable of asserting rights of pre-emption in the vendible public 
lands of the United States. 

So, in regard to enlistments in the Army, it is assumed, by 
various acts of Congress, that persons under twenty-one years 
of age are minors or infants in Jaw. 

There is correspondent legislation in regard to the Navy. 

Other illustrations of the same fact may be found in acts of 
Congress. 

Moreover, cases are supposable, as to which, in the adminis- 
tration of Federal jurisprudence, a rule of majority would have 
to be assumed, though not prescribed by legislative act. No 
adjudication of the point in the Supreme Court of the United 
States occurs to my recollection, all the relevant cases reported 
appertaining to the local law of the District of Columbia. But 
several cases in point occur in the adjudications of the Circuit 
' and District Courts of the United States. 

To appreciate all the bearings of the subject, it needs to recall 
to mind the sources of law in the United States, and the rela- 
tion of the laws of the Union, and of the several States, to the 
rights of persons. 

We have to commence with the fact of the existence of a 
number of separate political sovereignties, the thirteen revolted 
British Colonies, which constituted the original United States. 

Each of these States had its distinct body of laws, consisting, 
first, of its own legislative acts, and secondly, of the fund of 
law which each possessed as a portion or dependency of England. 

That fund of English law, then, as now, was composed of the 
most heterogeneous, incongruous, and contradictory mass of 
laws, which it is possible to imagine. The English are prone 
to criticise the barbarism of the existing law of some of the 
Continental States of Europe, such as Rome and Naples: their 
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own system is not less barbarous, unphilosophical, and fit for 
reparation. I say nothing of the special forums appropriated 
to certain classes of persons in England, such as those in mili- 
tary service :—that fact belongs to all modern jurisprudence. I 
refer only to the laws governing the general rights of persons 
in their municipal relations, as subdivided into the great heads 
of statute law, of the two complementary divisions of customary 
law, called common law and equity, or chancery law, of the eccle- 
siastical law, and of the admiralty or maritime law, the whole 
being a moles indigesta, with parts so confusedly related, as to 
involve the greatest disorder of rights, and multiplication of 
processes, to the disadvantage and loss of all the world except 
the legal profession. This jumble of jurisprudence, the several 
thirteen States inherited from the mother country, and still retain, 
as the basis of their jurisprudence, with the additional compli- 
cation of their own legislation and that of the Federal Union. 

The power of the Union, in this respect, defined by the 
Constitution of the United States, consists of so much of the 
pristine sovereign power of each, as the thirteen States saw 
fit to confer on the Union. It is composed, in part, of matters 
thus made to be of exclusive Federal legislation, but, in much 
greater part, of matters of mere municipal right, which come 
.before the Federal courts by reason of the special jurisdiction of 
these Courts over certain subjects, places, or persons. In the 
former of these two classes, that of exclusive Federal legislation, 
the Federal courts administer Federal law, but in the latter mostly 
the law of the respective States. Thus, except as to maritime 
transactions, which are, in their nature, guasé international, and 
referable to doctrines of public rather than municipal law, 
and except as to Government transactions, which also involve 
questions, for the most part, of public law,—except in these rela- 
tions, the Federal courts deal with few matters which are not 
determinable by reference to the laws of individual States. 

I have said that the law of the original thirteen States was 
in substance that of England. Meanwhile, as other States ac- 
ceded to the Union, they were admitted on the footing of perfect 
equality with the original thirteen States, and, of course, each 
retaining its own local law. 
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Of these, such as were carved out of the primitive territory 
of the Union, naturally had for the basis of their jurisprudence 
the laws of England. And although, in others, which were 
formed on territory acquired from France, Spain, and Mexico, 
especially in Louisiana, Missouri, Alabama, Texas, Florida, and 
California, something of their previous national jurisprudence 
has remained, yet only one of these, Louisiana, has continued 
to have, as the main substance of its jurisprudence, the laws of 
France and Spain. 

Now, in regard to the majority of males, the rule of law is 
uniform in all the States of the Union, not excepting Louisiana, 
it being fixed at the period of twenty-one years. And hence, 
in questions of Federal resort, also, that rule may be assumed 
as the common law of the United States. 

In several, perhaps in most of the States, females have en- 
larged legal capacity in some respects, at the age of eighteen 
years, and even earlier, but the general rule of complete legal 
capacity is the same for both sexes. 

So much as to the Baron von Gerolt’s first inquiry. As to 
the second, in disposing of that, it will be necessary to pass to 
a different order of considerations. 

To discuss all the incidents of the great question of the “ per- 
sonal statute,’ as an element of the international law private, 
and to consider, and attempt to reconcile, the conflicts of opinion 
thereon, which appear in the works of learned jurists of Europe 
and America, would be to adventure into a very broad field of 
legal disquisition. I confine myself to a brief statement of the 
general doctrine, and of its application to the present matter, as 
the same are understood and practised in the United States. 

We think that the opposite schools of European jurists, one 
of which maintains that the law of the domicil of origin, and the 
other that the law of the actual domicil, is of universal obliga- 
tion as to the capacity, state, and condition of persons, both 
alike err. 

We hold that, in regard to the real estate of the English law, 
the immovable property of the continental European law, the 
lex loct ret site governs; and in regard to such property it is 
wholly immaterial whether the party interested be citizen or 
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alien, denizen or non-resident, domiciled here or elsewhere. In 
either case, his age of legal capacity is wholly and absolutely 
determined by the law of the State in which the land lies, with 
some qualification of the jurisdiction if the land be public domain 
of the Union. . 

But, in regard to other matters, we hold that, when a party 
leaves a foreign domicil, to come and reside in this country, his 
legal status in the country of his previous domicil is to be re- 
garded here, in general, as to all acts done, rights acquired, 
contracts made, or obligations incurred in that domicil; but, as 
to things done or suffered in this country, his condition of legal 
capacity or disability depends on the law of the State in which 
he resides, subject always to some qualification in matters apper- 
taining to the jurisdiction of the Federal Union. 

This general rule obtains with little exception, whether the 
party has or has not entered upon the preparatory steps to 
become a citizen, provided only he be domiciled; nay, it con- 
tinues to apply even after he has actually come to be a citizen 
of the United States. 

Thus, by our law, no legal validity will be given to an act 
done in a foreign domicil, if the act were invalid there,—not- 
withstanding that the party had meanwhile procecded to acquire 
the political status of citizen of the United States. In general, 
the fact of naturalization in the United States leaves untouched 
the private rights or duties of the native domicil. It confers on 
the party political rights here; it augments his municipal rights 
here in some respects ; but he cannot by reason of it set up, even 
here, any modification of rights, either of person or property, 
regarding acts done or interests retained by him in Prussia. 
But in respect of acts done or interests acquired in this country, 
he is governed by its laws, and not by those of Prussia. 

To justify the absoluteness of the doctrine as here laid down 
in disregard of the dicta of many of the treatises on conflict 
of laws, domestic and foreign, a few illustrations are subjoined, 
which will serve at the same time to indicate the exceptions to 
the rule. 

1. It is an established general rule of law in this country, 
that the question of the validity of a marriage here, depends on 
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the law of the place where the matrimonial engagement was 
contracted. 

Hence, if a minor contracts marriage in Prussia in violation 
of the local law, the marriage does not acquire validity by the 
transfer of the minor’s person to the United States. Such would 
be the rule in obedience to the doctrine of lez loci contractis, 
even if the party were a citizen of the United States sojourn- 
ing at Berlin: a fortiori if he be a subject of Prussia. 

On the other hand, if an emigrant from Prussia, having 
become domiciled in New York, propose to contract a marriage 
in the latter place, its validity in this country will depend on 
the law of New York, without. regard to the question of the 
capacity or incapacity of the party by the laws of Prussia. 

In this class of cases, then, it is plain the law of the domicil 
of origin prevails as to things done there, and that of actual 
domicil as to things done here. The probable exceptions, in 
regard to the efficacy here of the marriage ccntracted abroad 
and valid there, would relate to questions of incest or polygamy, 
and the foreign marriage might acquire exceptional validity by 
reason of the exterritoriality of the parties. 

2. In many countries of Europe, the age of complete capa- 
city to contract is twenty-five years; here it is twenty-one years. 

Now, it is well settled in this country, that a foreign emi- 
grant, domiciled here, and of the age of twenty-one years, cannot 
avoid @ promissory note or other contract, by pleading that he 
is not as yet of full age in the domicil of his origin. 

On the other hand, if the case were of a contract made in the 
foreign country, our courts would reject it, or give effect to it, 
according to the law of the place of contract, which, in the 
question now under consideration, would be the domicil of origin. 

Here, in this class of cases, exceptions might arise in relation 
to contracts, which the law of this country stigmatizes as against 
good morals or public policy. | 

3. The relations of parent and child, of os and ward, 
afford other illustrations of the subject. 

If a person be subject in the domicil of his origin to the con- 
trol of parent or guardian, that subjection will affect all acts 
done by him there, and the legal quality of those acts will not 
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be changed by his emigrating to this country, and here gaining 
a new domicil; but, on the other hand, if an act be done by such 
person here, it must be judged by our law. 

Thus, persons under twenty-one years of age, that is, minors 
even here, may be enlisted into the military service of the United 
States. Suppose the party thus enlisting be of alien birth and 
domicil. If he have a parent or guardian domiciled in this 
country, the enlistment is not valid without the consent of such 
parent or guardian; but no question is admitted of any such 
potestas patria or tutriz, in the country of the party’s pristine 
or previous domicil in Europe. 

4. Questions of inheritance, testament, and trust, are soluble 
by the same doctrine with certain modifications. 

Thus, the descent or devise of land is regulated by the law 
of the particular State in which the lands are situated. And 
so of any other interest in lands, whether of inheritance, devise, 
or trust. ‘ 

But, in regard to movables, the right by inheritance, bequest, 
or otherwise, depends on the law of the domicil. If the dece- 
dent, for instance, be at the time of decease domiciled in Pruggia, 
his testament is to be judged, and to have effect, according" 
the laws of Prussia; but, if he be at the time domiciled here, 
then by the laws of the State in which he has actual domicil. 
So it is in regard to his succession, if he die intestate. 

These are consequences dependent on domicil, however, as 
distinguished from commorancy. Thus, if the party decedent 
be a mere traveller or temporary sojourner in this country, 
without antmus manendi, and retaining by act and manifest 
intention his foreign domicil, his succession of movable property, 
or his testament here, and of his lands abroad, even though it 
be made in this country, will be governed by the law of that 
proper domicil. It is otherwise, if he reside hore with legally 
declared intention to become a citizen of the United States. 

So as to fiduciary interests. Whatever trust property a 
person may be entitled to in the country of his first domicil, 
and whatever trust obligations he may have there incurred, will 
be judged by the laws of that country, if brought in question 
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here ; but all such rights or obligations growing up here depend 
on the law of the particular State. 

I think these examples will suffice to show what the law of 
this country is in regard to conflicts of the law of legal capacity, 
more especially in the matter of age, the particular object of 
the inquiries of the Baron von Gerolt. 

I have the honor to be, very respectfully, 
C. CUSHING. 

Hon. Witiram L. Maroy, 

Secretary of State. 


FOREIGN MINISTERS. 


Ministers, in office, and receiving augmented salary, according to the provi- 
sions of the act of March 1, 1855, as amended by the act of August 18, 
1856, are subject to the conditions of that act as to residence. 


ATTORNEY G&NERAL’S OFFICE, 
August 30, 1856. 


_ rr: I have examined and considered the questions presented 
by your letter of the 29th instant. 

The act of March 1,’1855, provided, in legal effect, among 
other things, for the appointment and salary, on and after the 
Ast of July, 1855, of ministers of the rank of Envoy Extraor- 
dinary at sundry places where the existing ministers held at 
the time the rank of Ministers Resident. 

In the sequel, it was deemed inexpedient, both by Con- 
gress and the President, to consummate the proposed changes 
of diplomatic grade; but, instead of that, provision has been 
made, in the act of August 18, 1856, granting appropriations 
for the legislative, executive, and judicial expenses of the 
Government, by which the ministers in question shall, never- 
theless, receive the salaries of the act of 1855. 

The provision is in these words: “ That the first section of 
the act entitled ‘ An act to remodel the diplomatic and consular 
systems of the United States,’ passed March first, eighteen hun- 
dred and fifty-five, shall be so construed as that the annual 
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compensation fixed for the diplomatic representatives of the 
United States at the several countries therein enumerated, shall 
be the same as therein specified therefor respectively, whether 
such representatives shall be of the grades existing at the time 
of the passage of the bill or of a superior grade; and that such 
compensation shall commence from the first day of July, eighteen 
hundred and fifty-five, as the period designated in said act.” 

And the question is whether the payment of the increment 
of salary in each case is subject to certain conditions of actual 
residence at the seat of legation prescribed by the 8th section 
of the act of March 1, 1855. 

I think there can be no room for serious controversy on this 
point. 

The new enactment construes the old one, in one particular ; 
the provision of the act of 1856 becomes, by construction, an 
integral part of the act of 1855; it docs not repeal the latter, 
or change it in any respect save to make the salaries of one 
class of public officers applicable to another; nay, the former 
becomes incorporated ip the latter, s0 as to take effect retro- 
spectively on the day when the latter went into legal operation. 
It follows necessarily that all matters of regulation of the act 
of March 1, 1855, including its 8th section, attached to the said 
act as construed by the act of 1856, just as they did in its pris- 
tine form and tenor. 

Besides which, the act of March 1, 1855, is otherwise in full 
force as law, and so continues until the Ist of January next, 
when the new act to regulate the diplomatic and consular sys- 
tems, that of August 18, 1856, will go into operation. Until 
then, all the regulative enactments of the act of March 1, 1855, 
continue to govern the subject-matter. At the commencement 
of the next calendar year, and not before, the new salaries and 
the new regulations will prevail. 

I have the honor to be, very respectfully, 
C. CUSHING. 

Hon. WitiiaM L. Marcy, 

Secretary of State. 
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PRE-EMPTION CLAIMS. 


For the construction of a territorial road authorized by Congress, it is lawful 
to take timber and other materials from land claimed for pre-emption, but 
not yet patented. 


ATTORNEY GENERAL’S OFFICE, 
September 2, 1856. 

Sir: Your communication of the 20th ult. encloses a letter 
addressed by Lieutenant Dickerson to Colonel Abert, of the 
Topographical Engineers, inquiring whether, for the work in 
which he is engaged, he has the right to take timber or other 
materials from public lands not yet offered for sale, but affected 
by pre-emption claims. 

It does not appear from the correspondence enclosed what 
the work in question is, nor in what State or Territory; but I 
presume it is the territorial road in the ‘i'crritory of Nebraska, 
provided for by the act of February 1, 1855, as follows :— 

“For the purpose of constructing a territorial road from a 
point of the Missouri river opposite the city of Council Bluffs, 
in the Territory of Nebraska, to new Fort Kearney in said 
Territory, there be and hereby is appropriated the sum of fifty 
thousand dollars.”” (x Stat. at Large, p. 608.) 

Had Congress power to authorize the construction of a road 
through the public Jands in the Territory of Nebraska? Ihave 
no doubt of it; and it does not seem to be disputed. Yet such 
road will oceupy and appropriate the land through which it 
passes. If Congress may, for this object, take any requisite 
part of the land itself, including all beneath and all above the 
surface of the earth,—if it may thus take the whole, may it 
not take some of the things included in that whole? Unques- 
tionably, according to every principle of public law. 

But then, it is said, pre-emptors have superior adverse rights. 

They do not pretend that their rights are violated by the fact 
of the construction of the road, which takes the land itself. 
They see plainly enough the rightful power of the Government 
in this respect. 


“Jy 
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But what are the rights of these pre-emptors? Simply to 
occupy and cultivate, and hereafter, upon certain conditions, 
to enjoy a preference in the purchase of the land, at a fixed 
price, and at private sale. (See Act of July 22, 1854, s. 12; 
x Stat. at Large, p. 310.) 

Meanwhile, not only the eminent domain, but the actual fee, 
is in the United States. Persons who go upon the land, with a 
view to cultivate now, and to purchase hereafter, possess no 
rights against the United States, except such as the acts of 
Congress confer; and those acts do not confer on the pre-emp- 
tor in posse any right or claim to be treated as the present 
proprietor of the land in relation to the Government, and 
especially none to debar the Government of such use of its 
own rights in the premises, as may be demanded by the interest 
of the pre-emptor himself, not less than that of the Govern- 
ment. 

If the claims of the supposed pre-emptor were to be admitted, 
it would operate as a mere temptation to practise frauds on the 
Government. Persons might claim to be settlers on all the 
tracts of ledge and wood along the line of the road, might 
obtain payment for timber and stone employed in construction, 
and might then abandon the particular tract, or change the 
limits of their claim so as to throw the land, stripped of its 
wood and other building material, back on the hands of the 
Government. 

I am of opinion, therefore, that Lieutenant Dickerson may 
lawfully proceed in the work of the proposed road, taking tim- 
ber and stone, as well as land, for the necessary and pertinent 
uses of the Government. 


I am, very respectfully, 


Hon. JEFFERSON DAVIS, 
Secretary of War. 


C. CUSHING. 
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AMERICAN SHIPS IN FOREIGN PORTS. 


Ships of war enjoy the full rights of exterritoriality in foreign ports and terri- 
torial waters. 

Merchant-ships are a part of the territory of their country, and are so treated 
on the high seas, and partially, but not wholly so, while in the territorial 
waters of a foreign country. 

Crimes committed on board ship on the high seas are triable in the country to 
which she belongs. 

In port, the local authority has jurisdiction of acts committed on board of a 
foreign merchant-ship while in port, provided those acts affect the peace of 
the port, but not otherwise; and its jurisdiction does not extend to acts 
internal to the ship or transpiring on the high seas. 

The authority of the sbip’s country, in these cases, is not taken away by the 
fact that the actors are foreigners, provided they be of the crew or passen- 
gers of the ship. 

The local authority bas right to enter on board a foreign merchantman in port 
for the purpose of inquiry universally,—but for the purpose of arrest, only 
in matters within its ascertained jurisdiction. 


ATTORNEY GENERAL'S OFFICE, 
September 6, 1856. 


Sir: I have examined the correspondence between Mr. Ma- 
son, the Envoy of the United States, in France, and the Presi- 
dent gf the Council of State of the French Empire, charged 
par interim with the Ministry of Foreign Affairs, M. Baroche, 
as communicated to me by your note of the 5th instant, and 
have reflected on the pertinent questions of public law which 
you suggest for my consideration. 

Without entering into recapitulation of all the facts involved 
in the discussion, it will suffice for the present purpose to state 
such only as are essential to the right understanding of the points 
now remaining to be determined. 

It appears that, while the American merchant-ship Atalanta / 
was on a voyage from Marseilles to New York, and on the high 
seas, out of the municipal jurisdiction of any government, acts 
of insubordination and violence occurred on the part of her 
crew, by whom the ship was forced to put back to Marseilles. 

On her arrival m port, the criminal parties were, on the appli- 
cation of the American Consul, received and imprisoned on 
shore by the local authorities. 


74 HON. CALEB CUSHING 
American Ships in Foreign Ports. 


Afterwards a certain number of them were released abso- 
lutely with assent of the Consul. Thirteen of the crew thus 
remained. Of these, a portion, six in number, were, on the 
application of the Consul, taken from the prison and placed on 
board the Atalanta for conveyance to the United States, under 
charge of crime. Then, with notice to the Consul, it is true, 
but in spite of his remonstrances, the local authorities went on 
board the Atalanta, and forcibly resumed the possession of the 
six prisoners, and replaced them in confinement on shore, where 
they now remain, together with the seven others not taken on 
board, the subject of the pending correspondence. 

It does not distinctly appear of what nationality these men 
are; but it is implied by the tenor of the discussion on both 
sides that they are neither citizens of the United States nor 
citizens of France. 

The acts of criminality with which they stand charged con- 
stitute the crime of revolt, and also that of felonious assault, 
under circumstances which bring the case within the jurisdiction 
of the judicial authorities of the United States. (Act of March 
8, 1835.) 

To, the same effect, undoubtedly, is the French law, which 
assumes, as ours does, that the ship is a part of the terrisory of 
her country, and provides specially for the punishment of crimes 
committed on board. (Ord. de 1681, liv. 11, tit. 1, art. 22; 
Valin, Comment., tom. 1, p. 449; Decret du 24 Mars, 1852, 
De Clercqq, Formul. tom. ii, p. 348.) 

To this, it is wholly immaterial by our law whether they were 
citizens of the United States or not. (United States v. Sharp, 
i Peters C. C. R. p. 118, 121.) . 

Nor is it material whether, in their shipment on board the 
Atalanta, the master did or not infringe the navigation laws of 
the United States. 

The practical inquiries are— 

1. Whether, in view of the stipulations of the Consular Con- 
vention between the United States and France of February 23, 
1853, or of the rules of international law, the French authori- 
ties acted rightfully in going on board the Atalanta to retake 
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the six seamen placed there for transmission to the United 
States. 

2. Whether the American government may now, in virtue 
of treaty or of the law of nations, rightfully demand the extra- 
dition of these thirteen men, for transmission to the United 
States, there to be tricd in due course of law for their imputed 
crimes? | 

It is due to the Empcror’s government to say that the ques- 
tions madz ju the case are manifestly presented by it in good- 
will and 2a all comity as regards the United States; and may, 
therefors, }e dealt with by me unreservedly in their mere legal 
relatiop3. 

1. Of the rightfulness of the retaking of the men from on 
board the Atalanta. 

I perfectly agree with M. Baroche, that it was not the object 
of the Consular Convention, to confer on the consuls of either 
nation the jurisdiction of crimes in the ports of the other. 

It is also undeniably true that, by the general rules of public 
laws, at least as they are understood and received in the United 
States, we do not claim for ourselves, nor concede to other na- 
tions, the right of exterritoriality for merchant-ships in the ter- 
ritorial waters. 

If, in concluding this convention, the two governments had 
designed to establish as between themselves a new rule in this 
respect, they would have said so expressly; and if they had so 
declared expressly, the convention would not have bcen con- 
firmed on our side, for no state of the Union, probably, would 
have consented thus to surrender its own municipal jurisdiction 
in its own waters to the consuls of France. 

But, in treating the question as one either of the criminal 
jurisdiction of consuls or of the exterritoriality of merchant- 
vessels on the territorial waters, do we not assume for it too 
broad a scope? 

I conceive the true question to be a much narrower one. It 
is, whether, when a crime has been committed on the high seas, 
on board an American ship, that crime being of the sole com- 
petency of the United States, and the ship is compelled by her 
contract of destination, by stress of weather, or by the crime 
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itself, to touch at a French port,—whether, in such case, the 
criminal may be forcibly withdrawn from the ship by the local 
authorities or by the order of the gévernment. 

This question presents itself here in three different forms: 

First, the French authorities take the temporary custody of 
the parties at the request of the American Consul. 

Secondly, the French authorities redeliver a portion of the 
prisoners to the Consul to be held on board the Atalanta; and, 

Thirdly, they retake the latter prisoners from on board the 
Atalanta. 

In my opinion, when the Atalanta arrived at Marseilles, the 
master of that ship had lawful power, with aid of the Consul if 
required, to retain these men on board. Though not citizens 
of the United States, they were American seamen, under volun- 
tary contract for a voyage to New York, whom the local 
authorities had no just power to discharge from their contract. 
The consideration that they had committed crimes on board the 
ship, but not within the local jurisdiction, for which crimes they 
were liable to be punished on her reaching New York, did not 
give to the local authorities any just right to interfere. If crime 
had been committed while the ship lay in the territorial waters, 
then the local authorities, and they alone, would have had 
Jarisdiction, and might have gone on board to seize the pri- 
soners by force. But not when no act had been done by them 
to give jurisdiction of the case to France. 

I transfer the question to the United States, and proceed to 
suppose that a French merchant-ship, on her way to Marseilles, 
puts into New York, in distress, having at the time mutinous 
members of her crew confined on board. Could such persons, 
in such a case, be lawfully taken away from the custody of the 
master by the local authorities, with instrumentality of the writ 
of habeas corpus or otherwise? I think not. 

Now, by the Consular Convention, and by the law of nations 
without it, the consul represented the master, and his country 
alone, in matters calling for the intervention of the authorities 
of Marseilles. This representative duty, and this only, the 
Consul undertook to discharge in the present case. He did not 
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claim or assume to exercise any power, judicial or other, in de- 
rogation of the territorial sovereignty. 

I think the Consul acted lawfully, when, at the first stage of 
the transaction, he requested the local authorities to take tem- 
porary charge of these prisoners. 

I do not say the local authorities were bound to assume the 
responsibility of such custody; but they might well in comity 
do it; nay, it was their duty, in my opinion, at the call of the 
Consul, at least to lend him their aid in this respect, by the 
express terms of the convention. | 

I concede, in the fullest terms, the integrity of the local 
sovereignty ; and that, instead of contradicting, seems to cor- 
roborate my view of the subject; for how shall the consuls 
maintain the internal order of the merchant-vessels of their 
natien,—how, in the foreign port, shall they imprison persons,— 
save through the assistance of the local authority? Are they 
to do it by their own unaided force in the presence of the local 
jurisdiction ? 

Surely, to allow this, would be to introduce the greatest dis- 
orders, which can be avoided only by having recurrence to the 
local authority for its own lawful action in behalf of the consul. 

However this may be, my conviction is clear that the local 
authority, even if it may refuse to aid, cannot lawfully inter- 
pose to defeat, the lawful confinement of any members of the 
crew by the master, on board the ship, with advice and appro- 
bation of the consul. 

If the parties confined have the lawful right to be discharged 
from such custody, they may obtain it on application to the 
consul. That is one of his legitimate, exclusive, and ordinary 
functions. 

That the right and the power of the local jurisdiction are such 
only as here suggested, is the opinion of the jurists of France. 

Ortolan states the doctrine, as follows :—~ 

“As to ships of commerce, we know that when they are in . 
the territorial waters of a foreign state, they are not exempt 
from the local police and jurisdiction, except as to facts happen- 
tng on board which do not concern the tranquillity of the port, 
or persons foreign to the crew. For all other facts they remain 
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subject to this police and this jurisdiction. Hence, it follows 
that the loca] authority has the right to pass on board these 
vessels, there to pursue, search for, and arrest persons who 


have been guilty, either on shore, or even on board, of acts ame- . | 


nable to the territorial justice.” (Diplomatie de la Mer, tom. 1, 
p. 335.) 

In the present case, the crimes committed on board the Ata- 
lanta, were not “amenable to the territorial justice ;” they did 
not concern “the tranquillity of the port,”’ nor did they affect 
any “persons foreign to the crew.” 

The rule of law, as thus laid down by Ortolan, seems to have 
been drawn from a decision of the Council of State in th8 time 
of the Emperor Napoleon I., to the point that the local autho- 
rity will not intermeddle with acts, even crimes, committed on 
board a foreign ship in such circumstances. (Ortolan, tom. 1 
p-. 450, annexe, ii.) 

Nay, the French laws do not hesitate to prescribe that when 
crimes are committed on board a French vessel in a foreign 
port, by one of the crew against another of the same crew, the 
French Consul is to resist the application of the local authority 
to the case. (Ord. du 29 Oct. 183883, tit. iii, art. 22,—De 
Clercqq, Form. tom. ii, p. 65.) 

This doctrine has become so firmly fixed in France, that the 
text writers assume it as a rule of international law. (See M. 
M. de Clercqq et de Vallet, Guide Pratique, tom. i, p. 366.) 

Indeed, the recent legislation of France confers on her con- 
suls unmistakeable jurisdiction in these matters. (Decret du 
24 Mars, 1852; see De Clercqq, Formulaire, tom. ii, p. 348.) 

Previously, their duties were in the nature of surveillance, 
rather than jurisdiction. (Moreuil, Guide des Agens Cons. p. 389.) 

We do not go so far in this as France. I admit, as already 
stated, the local authority in regard to crimes committed on 
board a merchantman in the territorial waters. But I deny 
_ that the local authority has any right to interfere with persons 
lawfully detained on board the ship by the laws of the country 
to which she belongs, as for a crime committed on the high 
seas among members of the crew, and not justiciable by the 
foreign jurisdiction. France, at least, cannot deny to us, it 
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would seem, this exemption, when she herself claims to extend 
it so much further, and make it comprehend occurrences inter- 
nal to the crew, even though happening in port. 

The doctrine of the public law of Europe on this point is 
well stated by Riquelme, as follows: 

“ Crimes committed on the high seas, whether on board ships 
of war or merchantmen, are considered as committed in the 
territory of the state to which the ship belongs, because only 
the laws of the latter are infringed, and consequently only the 
jurisdiction of the same is called upon to adjudicate, whether 
the accused be of the nationality of the ship or a foreigner, 
and whether the crime were committed against a fellow-coun- 
trymen or between foreign passengers. 

‘“‘ Tf the ship, on board of which the crime has been committed, 
arrives then at a port, the jurisdictional right of the territory, 
to which the ship belongs over the accused, does not on that 
account cease. So that, if one of these were a foreigner, 
subject to the state to which the port, at which the ship stops, 
belongs, even in that case it is the right of the captain to detain 
him on board, that he may be judged by the tribunals of the 
ship’s country. And if this passenger should get on shore, 
and should institute before the tribunals of his country proceed- 
ings against the captain, the local authority will be incompetent 
to judge the foreign captain, because the fact in question 
occurred in a foreign country, that is, on board a foreign mer- 
chantman on the high sea, and because, by embarking in that 
ship, the party is presumed to have submitted himself to the 
laws of the foreign territory of which the ship constitutes a part. 

‘‘When the crime is not committed on the high seas, but 
while the ship is in territorial waters, then it is necessary to 
distinguish between ships of war and merchantmen. In the 
first case, the principle of exterritoriality covers the ship from 
all foreign intervention or investigation. * * 

‘“‘In the second case, when the crime has been committed on 
board a merchantman in a foreign port, the resolution is differ- 
ent, because the condition of a merchantman in a foreign port 
is different from. that of a man-of-war. The rule in these 
cases, In default of treaties or inducements of reciprocity 
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determining it, is, that if the offence affect only the interior 
discipline of the ship, without disturbing nor compromitting 
the tranquillity of the port, the local authority ought to declare 
itself incompetent unless its assistance is requested, because 
the true regulator of these questions, in which the local autho- 
rity has no interest, is the consul. 

‘‘ But, if the offence has been committed by one of the crew 
against a subject of the country or another foreigner, or if, 
occurring among those of the crew, it be of a nature to compro- 
mise the tranquillity of the port, then the territorial jurisdiction 
is entitled to punish the crime even although the accused under- 
take to claim the protection of the ship.” (Riquelme, Derecho 
Internacional, tom. i, p. 248, 245.) 

These are just and reasonable views, applicable to the present 
case. | ; 

I confess myself wholly at a loss, therefore, to sce on what 
assignable ground of strict international right it was that the 
local authority at Marseilles proceeded in withdrawing these 
parties from their lawful confinement on board the Atalanta. 

If, indeed, it were the intention of France to try these men 
for their crime, and it had been committed in the territorial 
waters, so as to be capable. of being tried there, then, indeed, 
we might see cause for withdrawing them from the custody of 
the ship or the consul. But no such thing is proposed in the 
despatch of M. Baroche. 

If the legality of what has been done be admitted, then 
municipal crimes perpetrated on the high seas will much of the 
time escape unpunished. One term of every voyage is a foreign 
port. Ifa crime, other than piracy, be committed while on the 
way thither, and the criminal cannot be detained on board the 
ship or on shore subject to the discretion of the consul, he can- 
not be tried; for the local authority cannot try him, and if he 
is to be withdrawn from the custody of the ship, he cannot be 
tried in the country to which she belongs, and which alone has 
jurisdiction. 

Thus the effect of the course entered upon by the local 
authority at Marseilles, if it should be sanctioned by the Empe- 
ror’s government, and admitted by the United States, would 
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be to discharge these criminals without punishment, to set the 
example of immunity of crime in all such cases for the future, 
and tend to the most calamitous consequences, as respects the 
safety of the commercial marine of both France and the United 
States. 

The public evil in this respect would be sufficiently serious, 
when considered in relation to the case of ordinary voyages, but 
in other cases, such as that of vessels forced into port by stress 
of weather, or other common perils of the ses, it would grow to 
be intolerable, and more especially as in the case of acts of 
insubordination on the part of the crew. Meanwhile, seamen 
would have nothing to do but to seize the ship and make for a 
foreign port, there to be released by the local authority. It. 
would be to hold out inducements and temptation to mutiny and 
murder on the high seas. 

The superior intelligence of M. Baroche cannot fail to see 
this, and to impel him to suggest to the diplomatic agents of any 
other government, who have made representations on the subject 
that, in seeking, for whatever plausible reason, to abstract these 
men from the only jurisdiction which can try the offence, they 
do irreparable prejudice to the interests of all the maritime 
states of Europe and America. 

It cannot be for the interest of Sardinia, for instance, of 
Austria, of Spain, to have it established as a rule of public law, 
that seamen who have committed crimes appertaining to their 
penal jurisdiction and to no other, shall be set free the moment 
the ship in which they may be, touches at a foreign port. It is 
for the common benefit of the civilized world to see to the 
condign punishment of all crimes committed on the high seas. 

Permit me to add that the United States, while recognising 
the local authority generally in the case of merchant ships, have 
never claimed nor conceded it as to things not appertaining 
to the territorial jurisdiction. We have constantly affirmed our 
right to detain on board our ships, even in a foreign port, persons 
held to such detention by the laws of the United States. (See 
Mr. Legaré’s opinion of July 20, 1842. Also Wheaton’s Ele- 
ments by Lawrence, p. 156 note.) 

Permit me also to remind you of the recent case of the ship 
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Corsica at Calcutta, (Opinion June 25, 1856,) which greatly 
resembles this in many respects, involving the question of extra- 
dition, as well as detention, and which was disposed of by the 
British government, on both points, as claimed by us here, that 
is, a8 a matter appertaining to the jurisdiction of the United 
States. 

I have discussed this part of the subject, as you will have 
perceived, in points of view, which are independent of any seri- 
ously debatable matter in the construction of the Consular 
Convention. Before leaving it, allow me to say a few words on 
that question. : 

The relevant stipulations of the Convention are contained in 
the 8th article, as follows: 

‘The respective consuls general, consuls, vice consuls, or 
consular agents, shall have exclusive charge of the internal 
order of the merchant-vessels of their nation, and shall alone 
take cognisance of differences which may arise, either at sea, or 
in port, between the captain, officers, and crew without excep- 
tion, particularly in reference to the adjustment of wages and 
the execution of. contracts. The local authorities shall not, on 
any pretext, interfere in these differences, but shall lend forcible 
aid to the consuls, when they may ask it, to arrest and im- 
prison all persons composing the crew whom they may deem it 
necessary to confine. Those persons shall be arrested at the 
sole request of the consuls, addressed in writing to the local 
authority, and supported by an official extract from the register 
of the ship, or the list of the crew, and shall be held during the 
whole time of their stay in the port, at the disposal of the con- 
suls. * * Their release shall be granted at the mere request 
of the consuls made in writing. The expenses of the arrest 
and detention of those persons shall be paid by the consuls.”’ 

I conceive that, regarding this article as we should, that is, 
as a part of our public law, adapted to, and cohering with, other 
parts of our public law, all the difficulties in its construction 
vanish. , 

The national sovereignty of the United States, like that of 
France, is complete within its own territory. Neither nation 
confers exterritoriality on foreign merchant ships within its 
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waters. Neither nation asserts fog its consuls judicial authority 
for the trial of crimes except in countries without the pale of 
Christendom. But each nation does, by the general rule of 
public law, and more especially by this Convention, as between 
France and the United States, concede to the consuls of the 
other a certain authority of discipline, and to the ships of the 
other a certain privilege in its ports. 

As to questions of mere civil right, jatar to the ai and 
to her crew, even if the latter be on shore, we agree that the 
consuls are to have cognisance, and are to be aided by the local 
authorities in this respect. 

. But now as to criminal matters? These, it is clear, cannot 
be tried and judged by the American consul in Marseilles, nor 
by the French consul in New York. 

Is the consul, for this reason, stripped of all power, and the 
ship herself of all immunity, in respect of persons subject to 
detention for any cause, either civil or criminal? I think not. 
I think when the Convention says that the respective consuls 
‘shall have exclusive charge of the internal order of the mer- 
chant vessels of their nation,” the word “internal” imparts 
perfect precision to the proposition. 

What is “‘ internal’ in this context? Plainly, it seems to me, 
everything which does not appertain, either by the law of nations 
or the municipal law, to the local jurisdiction. If the acts of 
disorder, if the “‘ differences’ be matters of local jurisdiction, 
then, as questions, they are, jurisdiction external to the ship. 

Apply the test to this or any other case of the same princi- 
ple, and it reconciles all controversy. Where there is in what, 
occurs on board the ship no infringement of the laws of France 
or of the United States, then the local authority has no concern 
in the matter, save in the terms of the article to support the 
consul in maintaining the authority and executing the laws of 
his own government. 

I do not mean to say that the local authority may not, in 
either case, inquire into the legality of any alleged act of de- 
tention on board the foreign ship; but on ascertaining such 
legality, there the local authority is bound to stop. And surely 
no detention could be more thoroughly lawful than that of a 
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mutineer on his way to the place of examination and judg- 
ment. 7 

2. As to the extradition of the thirteen men still held in 
prison at Maneilles. 

I doubt whether it is properly a question of extradition. 

It is manifest that these men are not fugitives from the justice 

of the United ‘States seeking refuge in France. 

_ In truth, these men have either been wrongfully taken from 
our national custody by inadvertence of the local authority, 
which ought, in the mere correction of error, to return them 
to our custody; or else they are to be regarded as prisoners 
held by the local authority pro tanto acting for us under the 
Consular Convention, and bound to retransfer them on demand 
to the direction of the Consul in order to be replaced on board 
the Atalanta. 

But, if it be a case of extradition, then they are subject to it 
by the terms of the Convention of November 9, 1843. That 
convention, it is true, does not provide for the crime of revolt 
or mutiny on board ship: but it provides for that of “ attempt 
to commit murder,”’ (tentative de meurtre.) That crime was 
committed in this case, it was committed within the putative 
territory of the Union, it is justiciable by the Federal Courts 
and by them alone; and you may, in my judgment, rightfully 
demand their extradition for this cause. 

At the same time the Convention speaks of ‘‘ persons who 
shall be found within the territories of the other,” and therefore 
the case comes within the letter of the Convention. 

It has been held in some parts of the United States, that a 
misdemeanor is merged in a felony, and that a party guilty of 
the higher cannot be charged with the lower offence. 

But that doctrine is losing ground. And it has never been 
held that, where an act involves two distinct felonies, the party 
may not be charged on either, at the election of the prosecuting 
officers of the Government. _ 

I concur with Mr. Mason in opinion that the local authority 
of Marseilles exceeded its lawful power in the present case, in 
substance as well as in form. 
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The latter fact is implied by the new order of the Minister 
of Marine of June 24, 1856, regarding the visitation of foreign 
merchant ships, in the ports of France. 

This order, supplemental to those of July 26, 1832, and Janu- 
ary 24, 1855, admits that theretofore the visitation should be 
made with concurrence of the consul. 

It is material to observe, however, that the subject-matter of 
such visitation, on the face of all these orders, is perquisition into 
acts in violation of the laws of France. No such acts are pre- 
tended in the present case. 

At the same time, I do entire justice to the motives of the 
Emperor’s government in this transaction. They are frankly 
stated by M. Baroche. 

The guilty parties are subjects of other nations, which, like 
us, are in amity with France, who seeks only to discharge her 
public duty to each with perfect impartiality. It is objections 
of theirs, rather than his own, which M. Baroche brings to the 
notice of Mr. Mason. Allow me to submit two or three legal 
suggestions applicable to this point. 

I do not conceive that another nation, Sardinia for instance, 
can, simply because these men are her subjects, interpose in the 
question for any purpose except to see that they be lawfully 
tried. If a subject of Sardinia, having committed a crime in 
the United States, flee to France, can Sardinia justly object to 
his extradition? Surely not. 

If indeed the Sardinian be a fugitive from the justice # 
Sardinia, having committed a previous crime there, and his 
extradition be demanded simultaneously by Sardinia and by the 
United States, then, indeed, France might be embarrassed by 
the conflicting appeals to her treaty engagements, and her 
loyalty. 

But this embarrassment only applies to the case regarded as 
a question of extradition. Taking the other, and as it seems to 
me the truer view of the subject, there is no conflict of duties 
on the side of France; for the guilty parties have been from the 
beginning, and are still, in the constructive if not in the actual 
custody of the United States. That consideration furnishes & 
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complete answer to the reclamations of any other govern- 
ment. 
{ have the honor to be, very respectfully, 


0. CUSHING. 
Hon. Witiram L. Marcy, | 


Secretary of State. 





POWER OF CORPORATIONS. 


A company, incorporated to hold certain buildings in the city of Baltimore as 
a commercial exchange and for other cognate purposes, cannot sell the said 
buildings to the United States, and so extinguish their corporate uses, with- 
out the consent of the State of Maryland. 


ATTORNEY GENERAL'S OFFICE, 
September 8, 1856. 


Sir: I have already made report in reply to your letter of 
the 28th ult., as to the mere questions of title or form arising 
in the proposed conveyance to the United States, by the Mer- 
chants’ Exchange Company of Baltimore, of a site for a post 
office in that city. One of the questions involved presents con- 
siderations of public law of s9 much importance as to call for 
distinct explanations. 

In this case the grantors, a chartered company, contemplate 
the absolute sale of the unique subject-matter of their charter, 
@ithout any reservation of that matter; and indeed the United 
States could not accept from them with any such reservation. 
They do so on the authority of a vote of the shareholders, and 
through the agency of the officers of the company. And they 
do it without expressed consent of the State which granted the 
charter. In view of all which the question is of their power in 
the premises. 

The corporation exists in virtue of an act of the Legislature 
of Maryland, of the year 1852. The same property was pre- 
viously held by an antecedent corporation, created by the samé 
State, in legislative act of the year 1828, and denominated the 
Commercial Exchange Company. This again succeeded to an 
older corporation, the Baltimore Commercial Company. 
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In the act incorporating the Commercial Exchange Company, 
the clause defining the special powers and objects of the corpo- 
ration is in these words : 

Sec. 8. “‘ That the object and purpose for which the said com- 
pany is incorporated is to enable the said company to purchase 
and hold the Exchange Buildings and appurtenances as a place 
of public resort for commercial purposes, and other public usea, 
and for offices for the use of corporate bodies, and other asso- 
ciations, and mdividuals, connected with the public business of 
the city or with commercial affairs.” . (Sec. 3.) 

In the act incorporating the Merchants’ Exchange Company 
the corresponding clause is in these words : 

‘‘ That the objects and purposes for which the said company is 
incorporated is to enable the satd company to hold the Exchange 
_ Buildings and appurtenances as a place of public resort for 
commercial purposes, and other public uscs, and for offices for 
the use of corporate bodies and other associations and indivi- 
duals connected with the public business of the city of Balti- 
more, or with commercial affairs, or for any other purpose not 
contrary to law.” (Sec. 3.) 

These words do not occur in the first of the three acts, that 
for the incorporation of the Baltimore Exchange Company ; but 
the title of that corporation,—its preamble, which refers to its 
objects of commercial utility,—and the acts which it proceeded 
to do,—all tend to show that it had the same special corporate 
objects, which are expressly defined in the acts incorporating 
the Commercial and the Merchants’ Exchange Companies. 

It suffices to call attention to the legal character of the last 
act, incorporating the Merchants’ Exchange Company, the im- 
mediate grantor in the present case. 

The paragraph, already quoted from the act, declares expli- 
citly what are “the object and purpose”’ for which the company 
is incorporated. | 

This “object” and this ‘ purpose” are not less definitely 
fixed in the section of the act, which communicates technically 
the corporate functions, including the power to “ purchase, hold, 
improve, dispose of, and convey, estate and property, real, per- 
sonal, and mixed; all which is to be in the manner prescribed 
in thie act.”” (Sec. 1.) 
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There is no specific power in the act of incorporation to sell, 
other than such as the above words “ dispose of and convey,” 
applied to estate generally, grant and confer. 

I observe also that the act confers no express power to mort- 
gage. It is true, that a mortgagee would have to take subject 
to all the limitations of the estate of the grantor. But the State 
may well have properly withheld the power, not conceiving that 
the corporation could have need of mortgaging its corporate 
property: and that, considering the peculiar nature of the com- 
pany, @ power to mortgage might be contrary to public policy, 
and lead to inconvenient consequences in regard to the fran- 
chise, and the interests of the public and of the State. 

Now, can this company, in virtue of a mere vote of the share- 
holders, alien the Exchange Buildings and appurtenances, so as 
to extinguish all the public uses for which the corporate powers 
were conceded by the State? 

I think not. If it were the case of a corporation authorized 
at large to maintain a commercial exchange anywhere in the 
city, by means of this or any other property, possibly it might 
sell this exchange after providing @ substitute one. But such 
is not the-present case. It is a public use affixed to this very 
property. These buildings, their appurtenances, and the land 
they occupy, are the material body of the corporation. It 
cannot be separated from them and continue to live. And its 
corporate spirit is constituted of the specific public uses, which 
are the declared ‘ object and purpose” of the incorporation. It 
has no power thus to commit suicide. It has no faculty of 
itself to cease to hold these very buildings, and for the uses pre- 
scribed. Nor can the shareholders of the company, by their 
simple vote, extinguish, or authorize their officers by a sale to 
extinguish, the corporate use with its only subject-matter. 
That can be effected only by the authority of the State of 
Maryland. 

The general power to “ dispose of and convey’’ property does 
not help the case, for that power is but incidental to the specific 
object of the corporation, in express terms; and if it were not 
80 in terms, it would be in legal intendment. 

The Merchants’ Exchange Company was not incorporated in 
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order to trade in lands, to buy and sell rea] estate in the city 
of Baltimore or anywhere else; but to hold these particular 
buildings as a place of public resort for commercial purposes 
and other analogous public uses, and for the subsidiary lawful 
purposes compatible with the main one, and either set forth in 
the act or otherWise to be defined by the Legislature. 

Reference is made to the act of the Legislature of Maryland, 
granting to the United States power to purchase a site for a 
post office in Baltimore, as bearing on the question; but that 
act does not serve in any degree to remove the difficulty. The 
provision is in these words: 

“The consent of the State of Maryland is hereby given to 
the purchase by the United States’ Government of a lot or par- 
cel of ground and buildings in the city $f Baltimore for the 
purpose of a United States Post Office, and for the extension 
of the Custom House, and the purchase of a lot for a court 
house for the United States Court.” 

Here the State does not grant to the United States specific 
authority to purchase up the corporate property of the Mer- 
chants’ Exchange Company. There is nothing in the act to 
show that the Legislature had knowledge that any particular 
‘site was in contemplation either for a post office or a court 
house. 

To be sure the act assumes a contemplated ‘extension of the 
Custom House;” and the existing Custom House adjoins the 
property under consideration. It does not follow, however, that 
the Legislature reflected on this fact; for it 1s not necessarily 
involved; and if it were, it would not necessarily, follow that 
the Legislature contemplated the alienation and extinction of 
the whole subject-matter of the corporate organization and 
franchises of the Merchants’ Exchange Company. 

The United States have obtained their present Custom House 
in Baltimore by two successive purchases. 

The first and main part of the site was bought of the Balti- 
more Exchange Company in the year 1817. We have seen that 
the charter of that company did not contain the same express 
limitations which are found in those of its two successors, 
although its object is indicated by the title and the preamble 
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of the act. Moreover, at that time there was no statute for- 
bidding the expenditure of public money on purchases by the 

“United States for sites in any State, without the Attorney 
Gencral’s certificate of title, and without cession of jurisdiction 
by the State. The second purchase was in 1852, of a slip to be 
added to the premises of the Custom House. ‘In that instance 
the title was examined and certified. It does not appear that 
the peculiarities of the title referred to in my letter of the 7th 
instant, were brought to the notice of the Attorney General. 
Perhaps it was not very important: for the cutting off, by the 
company, of this narrow strip from the premises, left the special 
uses of the corporation a and so did not furnish occa- 
sion for controversy 

But here the alienation is of the entire site, building and 
appurtenances. A mere general grant by the State to the 
United States, of power to purchase a site in Baltimore, without 
specifying what site, is very far from being an authority to this 
company to sell itself out to the United States. Such an 
authority, in order to be effective, must be specific in terms. 

The power to the United States to buy an estate somewhere, 
has no possible effect in removing special incapacity to sell, on 
the part of any person or persons; it does not convert a lessee 
into a tenant of the fee, or a feme coverte or a minor into a 
person sui juris, or a corporation of limited powers into one of 
universal powers, or an estate, subject to definite uses and ser- 
vitudes, into an estate alienable without encumbrance, at the 
will of the proprietor; and it does not discharge this company 
from its obligations to the State. 

It has been suggested also, that the company possesses other 
property in the city, which it may convert into a public ex- 
change. I do not see how it can have such other property. Its 
corporate faculties are limited by the charter to this particular 
piece of property, distinctly mentioned, and its appurtenances ; 
which term cannot be extended to cover a separate substantive 
estate. Besides which, the sum total of the capital of the com- 
pany is fixed by the act. And if these objections could be 
overcome, it would be of no avail; for the. specific uses of the 
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company, as already shown, are attached to these very build- 
ings. 

That so it was understood both by the company and by the 
State, is proved by what occurred under the act incorporating 
the Commercial Exchange Company. Desiring to establish a 
hotel in the premises, the company, in the year 1835, applied 
to the Legislature for permission, which was granted in these 
words : 

“Be it enacted, &c., That, in addition to the powers hereto- 
fore (in) vested in the Commercial Exchange Company of Bal- 
timore, (that) such company be authorized to erect, or use their 
property already erected, or any part thereof, for a hotel or 
public tavern, or any other purpose not contrary to law.” 

The additional purposes contemplated by this act, and espe- 
cially that of a hotel, are not incompatible with the main use 
of the corporation, and are comprehended in the general descrip- 
tion of uses, contained in the subsquent act incorporating the 
Merchants’ Exchange Company. 

If it required the intervention of the State to augment or to 
modify the uses of the original charter, how much more so to 
extinguish utterly all those uses. 

Corporations are not possessed, as of course, of all the rights 
belonging to natural persons, They are artificial creatures of 
law, with such powers only as the general law, or the special law 
of their creation, defines. They cannot change their respective 
individualities at will, so that a manufacturing company shall 
make itself a banking company, or a railway company be turned 
into a canal company. 

The individual character is impressed on each by its charter, 
whether that be dbtained under general or special laws. In 
many cases, as here, the corporation is absolutely localized, and 
its location is inseparable from its existence, and is of the very 
essence of its capacity to perform any lawful act whatever. 

Many corporations, of which the present is one, are designed 
‘to derive a profit to the corporators from the public use of their 
property. The State grants the franchise in consideration of 
the public use, and thereupon the enjoyment of the use, subject 
to the prescribed terms and conditions, becomes a right of the 
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people of the State. This use cannot be taken away by the 
corporation. If the corporate franchise becomes a burden to 
the company instead of a benefit, if the corporate property 
ceases in that use to be of value to the corporators, and they 
desire to sell it, they must apply to the State for permission. 

Take the case, for example, of a corporation holding the 
franchise of a navigable canal. The company might find it 
for their interest to sell their canal, to be closed up as such, 
and converted into an aqueduct, or conduit of irrigation, or of 
mill power. But they cannot do this without consent of the 
State. 

Undoubtedly it is in contemplation of law that a corporation 
may, if it see fit, surrender its charter. But, in order to be 
efficacious, the surrender must have been accepted by the 
State, which may reject’the surrender, or accede to it on con- 
ditions. 

In some of the States, provision is made by general statute, 
according to which a corporation, desiring to sell its corporate 
property charged with public uses, and so put an end to those 
uses, may do so in prescribed forms of law; but where no such 
general provision exists, as in Maryland, the desired end. is 
attainable only by a special act of the legislative power of the 
State. 

I have the honor to be, very respectfully, 
C. CUSHING. 

Hon. JAMES GUTHRIE, 

Secretary of the Treasury. 


COMPENSATION OF NAVY AGENTS. 


The new maximum of the compensation of Navy Agents provided by the act 
of March 8, 1855, takes effect on that day; and Navy Agents in office on 
that day are to be allowed the pro rata part of their previous maximum down 
to that day, and then to commence on the new maximum. 

This maximum, although chargeable in the form of commissions on disburse- 
ments, is only to be allowdd pro rata according to the time of service as in 
the case of officers of the customs. 
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ATTORNEY GENERAL’S OFFICE, 
September 10, 1856. 


Srr: Your communication of the 12th of June, covering a 
report of the Second Comptroller, presents the following case. 

By the act of March 3, 1809, the President was empowered 
to appoint, with advice and consent of the Senate, agents to 
disburse moneys for the use of the Navy, and to fix the number 
and the compensation of such agents, provided that the compen- 
sation allowed to any one of them should not exceed one per 
centum on the public moneys disbursed by him, nor in any 
instance the compensation allowed by law to the Purveyor of 
Public Supplies. (ii Stat. at Large, p. 536.) 

The officers, thus appointed, have acquired the statute name 
of “Navy Agents.” (iii Stat. at Large, p. 582.) 

The Purveyor of Public Supplies was a salaried officer, receiv- 
ing a fixed compensation at the rate of two thousand dollars 
per annum. (i Stat. at Large, p. 419.) 

In the administrative construction of these statutes, the prac- 
tice became established to allow the Navy Agent, not exceeding 
of course one per centum on disbursements, and not exceeding 
two thousand dollars for a year of service; but to credit to him 
the one per centum up to the sum of two thousand dollars, even 
although the same should thus have been attained in the first 
month of his official service. 

The consequence of which was, that if he continued in office 
the whole year, he received nothing more in its latter months; 
and on the other hand, if he died or was removed in the middle 
of such official year, he in fact received the two thousand dol- 
lars for only six months’ service; and the same thing might 
happen to his successor; and thus the Government would have 
paid four thousand “dollars, or two complete salaries, for one 
year's beneficial service. 

Whether any regulation on this subject was ever made by the 
President does not appear. Certain it is, that he possessed full 
power to make such regulation as should have prevented the 
prejudice thus in effect done to the Government. 

The act of May 7, 1822, which fixed the maximum compen- 
sation of collectors, naval officers, and surveyors, derivable from 
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fees and commissions, was absolute in its terms, leaving no dis- 
cretion to the President; and that act was construed by one of 
the courts at Nisi Prius, according to the irregular practice under 
the act concerning Navy Agents,—namely, to allow the maxi- 
mums on the service of six months or a month, if the commis- 
sions of that period amounted to so much. (United States v. 
Pearce, ii Sum. p. 575.) 

But the reasoning of the Court, in this case, was manifestly 
fallacious. It assumed that the commissions charged in the 
first quarter, or first six months, became the property of the 
officer by the terms of the law; and that before any excess could 
exist to be credited to the Government, the officer must have his 
maximum, and might retain it, although it were received in the 
first month or first day of his official service. This construc- 
tion overlooked the positive language and clear import of the 
act, which was a year’s maximum for a year’s service, not for 
six months’ service, and the balance of the commissions of the 
year belonging to the Government. 

In this view of the subject, Congress proceeded to repeal the 
decision in this case by a statute, restricting collectors and other 
officers of the customs to a pro rata portion of the maximum, 
according to the period of service. (ix Stat. at Large, p. 8.) 

And this legislative construction of the statute of 1822, 
repealing its erroneous judicial construction as to collectors, 
may be rightfully considered directory to the President as to 
the manner in which he should, by regulation, fix and apportion 
the compensation of Navy Agents. 

In either case, however, it seems of necessity that the year 
of service, to which the maximum is attributed, must be the 
official year of the individual officer. not any fiscal or calendar 
year. 

In this condition of things comes the act of March 8, 1855, 
which contains the following provision : 

“Tn lieu of two thousand dollars per annum, the maximum 
of compensation now allowed by law to Navy Agents, there 
shall be allowed two per centum commission on the first hun- 
dred thousand dollars, or under, disbursed by them, and one 
per centum upon every succeeding one hundred thousand dol- 
lars, or under, disbursed by them until the compensation reaches 
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the sum of three thousand dollars per annum, which amount 
shall be the maximum of compensation for said agents: Pro- 
vided, that the compensation named herein shall be in lieu of 
all extra compensation for services of every nature and descrip- 
tion, rendered by Navy Agents by order of the Navy Depart- 
ment, from and after the passage of this act: And provided 
further, that nothing herein contained shall be construed to 
reduce the salary to which any Navy Agent is entitled under 
existing laws.” (x Stat. at Large, p. 676.) 

Now, questions arise as to the operation of the new law upon 
Navy Agents, who were in office at the time of its enactment. 

Does the new maximum date back to the first beginning of 
the official year of a Navy Agent, so as to enable him to charge 
two per centum, where for a portion of time previously he could 
and did charge only one per cerftum ? 

Or does the increase of compensation begin to date only at 
the close of his current official year ? 

Or is the act to make a change in the compensation of all 
Navy Agents from the date of its passage, but from that point 
only? And if so, how is it to be applied ? 

If each one of the Navy Agents disbursed a sum of money 
sufficient to allow him every year the larger new, and of course 
the smaller old, statute maximum, and he disbursed it in sums 
regularly distributed over the year, the solution would be plain ; 
for the party would then be in the precise condition of a sala- 
ried officer, entitled to two thousand dollars per annum down 
to the date of the new act, and three thousand dollars after- 
wards, without any controversy. But, in fact, no such irregu- 
larity exists. Besides which, there may be agents to whom a 
commission of one per centum does not yield even the two 
thousand dollars. And we must provide a rule of construction, 
which disposes of all the emergencies of the case. 

We may feel our way to the true construction of the act by 
first considering what cannot be its construction. 

According to the old law, the President might, by regulation 
of per centum, reduce the maximum. In this law, the per centum 
seems to be fixed, with its possible maximum. On the other 
hand, the new maximum is just as positively fixed as the old 
one. 


° 
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That is to say, no Navy Agent can be allowed more than 
three thousand dollars for any year of his service, at whatever 
period thereof the date of the new act may fall or its operation 
commence. Of course, we must reject any hypothesis of con- 
struction, which could have that inadmissible effect, and enable 
@ party to receive two thousand dollars, for instance, on the six 
months of his services anterior to the date of the act, and three 
thousand dollars on the posterior six months, that is, five thou- 
sand dollars on his official year. 

It seems equally clear that the increased compensation is not 
intended to be retrospective. It requires very positive terms 
of enactment to produce such an effect, and there is nothing in 
the Ietter of the act or in its possible intendment, to point in 
that direction. 

On the other hand, we may well endeavor so to construe the 
act, that it shall begin to operate in favor of this class of off- 
cers from and at the date of its enactment. 

In objection to this it may be urged, that the provision is 
contained in one of the annual appropriation acts, which, in its 
general tenor, did not have legal effect until four months after- 
wards. It may also be objected that the Government had con- 
tracted with the officer, and the officer with the Government, 
for a year’s service at the rate of two thousand dollars, which, 
although paid in advance, perhaps, in the very first month of - 
the year, was not the less paid for the whole year, and was but 
so much the more advantageous to the recipient. 

_ Notwithstanding these difficulties, it seems to me, on the 
whole, that we should assume the more favorable view of the 
provision, and give it execution from the date of enactment. 

How shall this be done with reference to what is otherwise 
indubitable in the construction of the act ? 

It seems to me that a simple way to bring about this benefi- 
cial result, and the only way in which it can be done lawfully, 
is to apportion the compensation of each person, at the rate of 
one per centum commission, and the maximum rate of two 
thousand dollars per annum, during and for the period of his 
official year, which shall have elapsed at the date of the act, 
and there to close that account, and to commence on the new 
percentage and the new maximum. If, for instance, six months 
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of his official year had then expired, and he attained his maxi- 
mum under the former law, he would be entitled on that day to 
one thousand dollars on the original score. After that he would 
begin to earn and to receive, according as disbursements might’ 
happen to be made, the augmented per centages and maximums. 

The effect of this, in regard to Navy Agents, who were in 
office on the 3d of March, 1855, and have so continued to the 
present time, would be to make them all commence s new com- 
pensation-year on that day. I see no valid objection to this 
consequence. The official year of these officers does not pos- 
sess unchangeable fixedness in law. Whatever of supposed 
fixedness it has depends on the provisions of maximum-rate of 
compensation. Congress undoubtedly had power to enact a 
time at which to commence the new compensation. There was 
no constitutional necessity of accommodating the new com- 
pensation to the fluctuating years of the various and irregular 
anterior times at which the several Navy Agents entered upon 
office. On the contrary, all the antecedent relations of the 
subject must yield to the last expression of the will of Con- 
gress. 

Besides which, any supposition of retroactive effect in the case 
ig contradicted, as we have seen, by the express language of the 
statute, not less than by its legal intendment, according to the 
established rules of statutory construction. 

That such an apportionment may be made, in order thus to 
give effect to the enabling as well as the restricting provisions 
of the new law, is beyond question. Nay, independently of 
this act, the President might have apportioned, in the case of 
resignation, removal, or death; and, in my judgment, he should 
do so hereafter in every case. 

Any inference to the contrary, drawn from the decision in 
the case of the United States v. Pearce, is negatived by the 
legislative repeal of that decision. 

It would not do for any party to say that he had been cre- 
dited with, and had acquired a vested interest in, the maximum 
of two thousand dollars, in the six months, which had elapsed. 
The answer would be that then, by the same rule, the Govern- 
ment, in allowing him that sum, had acquired a vested interest 
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in his services for a full official year. The two rights are cor- 
relative and coequal: if one exists, both exist. And the only 
consequence would be to postpone the commencement of the 
officer’s new rate of compensation to the close of his current 
official year. 

I suggest this as the best solution of the problem, which occurs 
to my mind: it is a suggestion rather than a decision; and if 
you think of anything better, you will of course adopt it, and 
will not, in so doing, cause me to consider myself overruled in 
the case. 

I have the honor to be, very respectfully, 
C. CUSHING. 

Hon. James C. Dossin, 

Secretary of the Navy. 


ESTATES OF FOREIGN DECEDENTS. 


The estates of foreigners dying in the United States are settled by the local 
authorities. 

Administration may be granted to the next of kin if he reside in the State. 

The consul of the decedent’s country can intervene of right only by way of 
serveillance, and without jurisdiction. 


ATTORNEY GENERAL'S OFFICE, 
September 12, 1856. 


Siz: I have the honor to respond herewith to the inquiries 
ef the Envoy of the Emperor of Brazil, Mr. Cavalcante d’Albu- 
querque, regarding the settlement of the estates of persons, sub- 
jects of other governments, who may die in the United States, 
leaving property here. 

It is necessary to remark, in the first place, that, with excep- 
tions not material to be mentioned here, because of their little 
concern to the interests of foreigners,—with such immaterial 
exceptions, the regulation of successions in the United States, 
whether testate or intestate, belongs to the local jurisdiction of 
the individual State. 

In the second place, if the property of the decedent be real 
estate, the immovable property of the civil law,—then, its dis- 
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position depends altogether on the laws of the place. -Unless 
there be treaty stipulations to the contrary, or the succession 
consist of personal estate exclusively, the local authorities are 
alone competent to determine questions of inheritance and suc- 
cession. 

As to movables, netsondl effects,—then, also, unless the con- 
trary be stipulated by treaty, the administration of the estate 
of a foreign decedent is primarily a question of the local juris- 
diction, and his consul can intervene only so far as the local 
law may permit, though the distribution of the estate will not 
of necessity be governed by the local law. 

The course of proceeding, with relation to the rights of third 
parties heirs or creditors, may be illustrated by example of the 
laws of the State of New York. 

If any person die intestate in the State of New York, leaving 
effects to be administered, the administration will be granted to 
the widow or next of kin, or in their default, to a creditor; 
provided that the administrator must be a person suit juris in 
law, and either a citizen of the United States, or, if not, then a 
resident of the State. Ifno person so entitled appear to admi- 
nister, then administration will go to some appropriate public 
officer of the State. If the next of kin be a minor, his guar- 
dian may be appointed administrator in his stead. 

If the party die testate, leaving effects in the State, letters 
testamentary may be granted to the testamentary executor, if 
he be competent to act, that is, if he be suc juris, and unless 
he be an alien not resident in the State. 

In either contingency, the distribution of the property in 
case of intestacy, and its testamentary destination in case of 
testacy, will be governed by the law of the decedent’s proper 
domicil, with some exceptions, perhaps, where the competing 
claims of domestic and foreign creditors affect the property. 

Such is, in substance, the legislation of the State of New 
York in these respects. There is difference of detail in some 
of the States; but their legislation is all referable to the same 
general principles of jurisprudence. 

In all these cases, the consul of the decedent’s country hag 
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no jurisdiction: he may intervene by way of advice, or in the 
sense of surveillance, but not otherwise as consul, and of right. 

Thus, if the decedent, being a foreigner, leave in the State a 
minor heir, the consul of his country may intervene to see that 
he have a proper guardian to secure his interests in the succes- 
sion. Or, if the decedent leave a will intended to operate in 
his own country, it is the right of the consul, and his duty, if 
the circumstances require it, that is, in the absence of adult 
heirs on the spot, to see to the safe-kecping of the will, and its 
transmission to the parties entitled. 

Sundry legislative acts of the United States, proceed on the 
assumption that American consuls, in foreign countries, will 
collect and remit the assets of deceased Americans. Their 
authority to do this will depend, of course, on the law of the 
foreign country :—if permitted by that law, and so far as per- 
mitted, the consul may do it, but not otherwise, nor further, 
unless allowed by treaty. And so it is with respect to foreign 
consuls in the States of the Union. 

It seems very clear that if any contentious question arises,— 
as if there be debts due to the estate of the decedent, or con- 
flicting claims upon it,—there can be no settlement of the estate 
by the consul; it can be administered only by due appointment 
‘of the local authority. 

But if there be no litigious matter involved, a traveller or 
other transient person dying with personal effects in hand, the 
consul may well take possession of the same for transmission to 
the decedent’s country. 

The true relations of the question are sufficiently illustrated 
by the tenor of an old article of treaty between England and 
Spain, repeated by the treaty of Utrecht; according to which it 
is stipulated that the respective foreign consuls may inventory 
the effects of a deceased countryman, and remit them, without 
intervention of any local tribunal. (See Miltitz, Des Consulats 
a l’Etranger, partie ii, p. 408, 414, 425.) 

The difficulty of complying with this stipulation, in Spain, 
soon became apparent, in consequence of which we have the 
law of November 20, 1724, providing that the local authority 
shall make duplicate inventory, and shall hear and adjudge 
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all contested matters. (Novisima Recopilacion, lib. vi, tit. 
13, 1..4.) 

The same difficulty must of course have existed in England. 

Consuls, in one country, or the other, raised the question 
from time to time, until, in the years 1839 and 1840, by under- 
going almost simultaneous discussion in Madrid and in London, 
through the claim of a British consul in Spain, to exercise com- 
plete jurisdiction in the matter, which the Spanish government 
refused,—and the claim of a Spanish consul in England, which 
the British government refused,—it was at length settled, to the 
effect, that, notwithstanding the treaty, the consular right on 
both sides must be limited to the inventory of the effects found 
in the dwelling of the deceased, subject always to the interven- 
tion of the local authorities in case of any contested right on 
the part of third persons. (Riquelme, Derecho Internacional, 
tom. 1, p. 422.) 

A decisive case to the same point, which recently occurred 
in the igland of Mauritius between the French consul and the 
local authorities, is reported by Moreuil. (Agents Consulaires, 
p. 515.) 

And the general rule, undoubtedly, in all the countries of 
Christendom, is, that the local authority has power to take the 
inventory if it will, the functions of the consul being then 
bounded to the right of assisting in behalf of the legal repre- 
sentatives of the deceased. (Santos, Traité du Consulat, tom. 
1, p. 21; tom. ii, note 52.) 

Such, and such only, except where special stipulations of 
treaty intervene to change the rule, is the admitted authority 
of foreign consuls, as to questions of succession, in the several 
States of the Union, as well as in Europe. (De Clercq et De 
Vallat, Guide des Consulats, p. 686.) 

In the federal courts of admiralty, when adjudicating cases 
of prize, or other questions of maritime and international right, 
foreign consuls are admitted to appear in behalf of the interests 
of their countrymen, absent or present; but even there, what 
they do is in the nature of surveillance rather than jurisdiction ; 
for they are not deemed competent to receive the proceeds of 
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property libelled, in the absence of specific powers emanating 
from competent authority. 

In so far as the consul has power to act in these matters at 
all, he may act by procuration. 

As to the extent of the country, to which the consul’s faculty 
of surveillance reaches in matters of succession, that of course 
depends primarily on the instructions of his government and 
the tenor of his exequatur; but any difficulty arising in this 
respect could be removed by the direct interposition of the 
minister of that government accredited to the United States. 

I believe these observations cover all the points of inquiry 
suggested by Mr. Cavalcante d’ Albuquerque. 

I have the honor to be, very respectfully, 
C. CUSHING. 

Hon. Wm. L. Marcy, 

Secretary of State. 


JURISDICTION OF THE STATES. 


The Executive cannot lawfully expend money on a site for publio uses, pur- 
chased with assent of the State in which it lies, if with express refusal of 
the latter to cede jurisdiction to the United States. 


ATTORNEY GENERAL'S OFFICE, 
September 17, 1856. 


Stk: I have received your communication of the 12th 
instant, calling my attention to the doubt intwnated in my 
opinion of the 11th ultimo, on the subject of the legislative 
act of the State of South Carolina, consenting to the purchase 
by the United States of sites for lighthouses in that State. 

That expression of doubt is in these words: 

‘The assent of the legislature of the State to the purchase, 
ig coupled with conditions reserving all jurisdiction over the 
land, and public officers, or other persons thereon, to the State 
of South Carolina. If the assent of the State to the purchase 
stood by itself, the Constitution would carry jurisdiction to the 
United States. But here is express exclusion of the jurisdic- 
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tion of the United States. Is not that such a condition affixed 
to the purchase as to require further steps to be taken by you, 
in this respect, before assuming to make expenditures on the 
premises in behalf of the Government ?” 

You now suggest inquiry, “Whether the reservation by the 
State after such consent is not void, as in conflict with the 
consent given.” 

The difficulty in my mind, on that point, is the question, 
whether the express denial of jurisdiction by the State does 
not contradict and so nullify her consent to the purchase. Can 
we assume ‘jurisdiction’ as the necessary legal consequence 
of ‘‘ purchase with consent,” when that consequence is denied 
by the State? 

My scruples on this point are increased by the reflection that 
Congress would seem, by the tenor of the joint resolutions of 
September 11, 1841, to have intentionally required both con- 
sent to purchase and express cession of jurisdiction. 

The 3d resolution, in obedience to which the examination of 
title to land purchased by the Government is referred to the 
Attorney General, is in these words : 

‘That no public money shall be expended upon any site or 
land hereafter to be purchased by the United States, for the 
purposes aforesaid, until the written opinion of the Attorney 
General shall be had in favor of the validity of the title, and 
also the consent of the Legislature of the State, in which the 
land or site may be, shall be given to said purchaser.” 

But, in addition to this, we have the sixth resolution, as 
follows : 

‘‘ That it shall be the duty of the Secretaries of the Execu- 
tive Departments respectively, under whose direction any lands 
for the purposes aforesaid may have been purchased, and over 
which the United States do not possess jurisdiction, to apply to 
the Legislatures of the States in which the lands are situated, 
for a cession of jurisdiction; and, in case of refusal, to report 
the same to Congress at the commencement of the next session 
thereafter.” (v Stat. at Large, p. 565.) 

Now, has not the Legislature of South Carolina refused in 
terms to cede jurisdiction to the United States? And is not 
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that the very condition of the last resolution, and as such to be 
reported to Congress ? 

In this case, the Government will enter upon the use of this 
land, with explicit notice of controversy on the part of South 
Carolina. Other States may follow the example, greatly to the 
inconvenience of the United States. 

If the State of South Carolina had simply passed an act 
consenting to the purchase, the constitutional consequence 
would certainly have ensued, and jurisdiction might have been 
assumed. As it is, however, the conclusion seems to me ques- 
tionable. The declared retention of jurisdiction is an express 
qualification of the assent, and such a qualification as causes it 
to fail to satisfy the act of Congress, if it does the Constitution. 

I am, very respectfully, 
C. CUSHING. 

Hon. JAMES GUTHRIE, ; 

Secretary of the Treasury. 





POWER OF CORPORATIONS. 


When a corporation, created by any State, proposes to sell its corporate property 
to the United States, and so extinguish the public uses thereof, there must 
be special consent of the State. 


ATTORNEY GENERAL'S OFFICE, 
September 22, 1856. 


Sir: I have received a letter from Mr. Reverdy Johnson, 
late Attorney General of the United States, communicating his 
argument in favor of the present full right of the Merchants’ 
Exchange Company to convey its premises to the United States. 

I have bestowed careful consideration on this argument, as 
respect for Mr. Johnson, and desire that a contract made by 
the President should be consummated, alike required of me; 
but, without perceiving in the suggestions made anything to 
justify or induce change of the views stated in my communi- 
cation to you of the 8th instant. 

Mr. Johnson, discussing the act of incorporation of the com- 
pany, and the principles of public law applicable to it, draws 
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from the premises conclusions in regard to the relative rights 
of the State and the corporation, different from mine. I retain, 
after renewed reflection on the subject, my previous opinion of 
the rights of the State. 

If Mr. Johnson had cited any case adjudged, to the effect of 
his conclusions, especially in the State of Maryland, such adju- 
dication might have served to relieve the question. But he 
does not adduce any decision or precedent, judicial or legisla- 
tive; and it is to be presumed, therefore, that there is none. 

On the other side of the question illustrations abound. 
Thus, in the State of Massachusetts, provision is made by gene- 
ral statute for accomplishing the complete legal disposition of 
the property and.franchise of any corporation created by the 
State. Such also is the tenor of legislation in the State of 
New York. 

Mr. Johnson argues that the Legislature of Maryland was 
bound to know, when it passed the act of general license to the 
United States to purchase, that the Government had already 
contracted for these premises, because the fact had been stated 
in the newspapers of Baltimore; and he therefore infers that 
the general license is tantamount to express consent of the 
State in particular relation to the terms of the charter of the 
Merchants’ Exchange Company. 

I am not able to accede either to the premises or the conclu- 
sion of this argument. It suffices for me that the legislative 
act of the State, granting to the United States its consent to 
the purchase of sites for a Post Office and a Court-House, docs 
not mention the Exchange Company, either in terms or by 
necessary implication. 

Its reference to “ the extension of the Custom-House’’ cannot, 
in my judgment, be construed in the sense presumed, because 
the Custom-House might be extended, as it had already once 
before been, without extinguishing the public uses of the Mer- 
chants’ Exchange. 

As to the knowledge of the Legislature, that must be legisla- 
tive knowledge, not individual knowledge, and no such legisla- 
tive knowledge seems to be pretended. 

It is not possible to see how publications in the newspapers 
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of the rumored facts of the day,—such rumors, unfortunately, 
being more frequently false than true,—are to prove a privity 
of knowledge between the Legislature of Maryland, the Mer- 
éhants’ Exchange Company, and the United States, so as to 
force upon the legislative act of consent a meaning, which it 
does not express in terms, and which is not to be found on its 
face. I think the statute must be the witness of the legal 
intention of the legislature; and it affords to me no intimation, 
direct or indirect, of any thought of the legislature en the pre- 
sent question of the relation of the State to the corporate 
franchises of the Exchange Company. 

In fine, as said by a most eminent judge of another State, in 
speaking of the powers and obligations of a business corpora- 
tion, my opinion still is that “‘ The company have not the gene- 
ral power of disposal incident to the absolute right of property; 
they are obliged to use it in a particular manner, and for the 
accomplishment of a well defined object.’’ Their powers in 
this respect can be enlarged, and their obligations released, 
only by the express authority of the State. 

And to this very point is the ruling of the Chancellor of the 
State of Maryland, who affirms that property, held by a corpo- 
ration for specified purposes, cannot be applied by such corpo- 
ration to any other, without violation of law. (Binney’s Case, 
ii Bland’s Ch. R. p. 99, 142.) 

I am, very respectfully, 
C. CUSHING. 

Hon. JAMES GUTHRIE, 

Secretary of the Treasury. 





EXTRADITION—PUBLIC OFFICERS. 


The term ‘public officers” or that of ‘‘ public depositaries” in a treaty, signi- 
fies officers or depositaries of the Government only in some of its branches 
or degrees, and does not comprehend officers of a railroad company. 


_ ATTORNEY GENERAL'S OFFICE, 
September 30, 1856. 


Sr: Your communication of yesterday encloses the letter 
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of the Comte de Sartiges, Envoy of the Emperor of the French, 
requesting ‘‘ the extradition of six individuals, wRo, after having 
abstracted values for a considerable sum from the chest of the 
Northern Railroad Company, have taken refuge in the United 
States.” 

M. de Sartiges suggests that “the administration of the 
Northern Railroad is an establishment authorized by the French 
government, subventioned by it, and, for these reasons, enter- 
ing into the class of public establishments mentioned in the 
convention between France and the United States.”’ 

Permit me to observe that neither the origina] convention of 
extradition, (November 9, 1843,) nor the supplemental conven- 
tion, speaks of ‘ public establishments”’ (établissements publics.) 

The provision, which M. de Sartiges had in his mind, is 
undoubtedly that which speaks of “embezzlement by public 
officers, when the same is punishable with infamous punish- 
ment ;’’ or as it stands in the French copy, “‘ soustractions com- 
mises par les depositatres publics, mais seulement dans le cas ot 
elles seront punies de peines infamantes.”’ 

I begin with the expression “public officer,” of the American 
copy. 

We can have no difficulty as to the meaning of the word 
“office.” That, in its primitive sense, signifies duty merely ; 
but, derivatively, the right of some particular duty belonging 
to the party as a function. 

The only question regards the word “public.” 

Functionaries of the Government, in all its departments, 
civil or military, supreme or subordinate, general or provincial, 
political or municipal, are undoubtedly ‘‘ public officers.”’ 

Does the appellation extend beyond these persons, and reach 
the officers of corporate bodies, created or authorized by the 
Government, and to which it contributes funds either as an 
associate or otherwise ¢ 

It cannot be successfully argued, that the nature of the 
duties performed by the officers of such corporate bodies decides 
the question. A banking or railroad company, specially autho- 
rized and aided by the Government, subserves public uses ; but 
so does a banking or other company existing spontaneously, or 
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in virtue of general laws, as by the simple association of capi- 
talists disconnected from the Government. Indeed, every mer- 
chant, manufacturer, book-publisher, trader, and so forth, acts 
with relation to the whole community, and, in that sense, his 
employés are just as much public officers as are those of a rail- 
road company. 

In truth, the term “ public,” as applied to officers, must have 
meaning wholly independent of the question of greater or less 
publicity of the duties discharged or acts performed ; for there 
may be a public officer, with functions the most reserved, lim- 
ited, and confidential, as, for example, an officer of the pclice 
or of the customs. 

The case before us, it is true, is of corporations, which, in 
the popular sense of the term, may be called public; but they 
are public in the sense of their use only, not of their constitu- 
tion. The distinction is indicated by the court in the case of 
Bonaparte against the Camden Railroad Company. ‘ Gene- 
rally speaking,” says the court, ‘‘ public corporations are towns, 
cities, counties, parishes, existing for public purposes: private 
corporations are for banks, insurance, railroads, canals, bridges, 
and so forth, where the stock is owned by individuals, though 
their uses may be public.”’ (i Baldwin’s C. C. Rep. p. 222.) 

Nor is the conclusion on this point different, though the State 
happens to hold a part of the stock, and thus to be a corpora- 
tor, and, as such, to participate in the management of the com- 
pany. (Bank of the United States v. Planters’, Bank of 
Georgia, ix Wheaton’s R. p. 907; Turnpike Company v. Wal- 
lace, viii Watts’s R. p. 816; Bank of the United States »v. 
McKenzie, ii Brockenbrough’s R. p. 395.) 

I feel constrained to think, therefore, that we must look at 
“public officers’ as meaning persons who discharge the func- 
tions of the Government as such, who are appointed by, or offi- 
cially responsible to, it; and who thus enter into the organiza- 
tion of the Government. 

At the same time, it is in the highest degree important to 
the public interest that officers of these great corporations, who 
have in charge large sums of money, should not be able to take 
refuge in foreign countries, enriched by the fruits of the crimi- 
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nal embezzlement of the funds of a bank or railroad company ; 
especially in view of the fact that crimes of less gravity, such 
as forgery, are generally provided for in treaties of extradition. 

Meanwhile, though it would on the whole seem to me that, 
as the expression “‘ public officers” is used in our law, it implies 
officers of the Government, it would not follow that the ‘ em- 
bezzlement”’ intended by the treaty must be of the funds of the 
Government. 

That is to say, the word “ public,’ as here employed, refers 
to the political society as a whole, and in its political capacity. 
(Cruise’s Dig. by Greenleaf, vol. iii, p. 86, note.) Such is the 
precise force of the word as defined by jurists of the greatest 
authority. (See Comyn’s Dig. tit. Officer E.) 

In the original convention between the United States and 
France, however, there is, we have seen, a notable difference 
of language in the two copies. The French has it public 
“depositaires,” instead of public “officers,” as it is in the 
English. 

In France, the term “ officier public” is occasionally employed 
in the same sense with our term “public officer.” (Ex. gr. 
Code Pénal, no. 172.) But the more customary or technical 
phrase for the idea is “ fonctionnaire public,” or simply ‘ fone- 
tionnaire,” denoting persons invested with some part of the 
authority of the state. (Block, Dictionnaire de l’ Administration 
Francaise, sub voc.; Dalloz, Dictionaire de Jurisprudence, sub 
voc.) 

If the word employed in the French text were “ fonction- 
naire public,” it would be necessary to conclude at once that 
the treaty does not apply to the case before me; it being clear 
that an officer of the Northern Railroad Company is not, as 
such, an officer of the Government. 

Can we ascribe any more available force to the term depost- 
taire public? I hesitate to say so. I think the language of 
the Code Pénal leads to the opposite conclusion. 

The section of the Code, which has for its object to punish 
the case of the treaty, “that is, ‘‘Soustractions commises par 
les dépositaires publics,” is a sub-section, liv. iii, tit. i, ch. 3, 
sec. 2, the title of which is, “‘ De la forfaiture et des crimes et 
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délits des fonctronnaires publics dans |’exercise de leurs fonc- 
tions.” (Tripier, p. 836.) That is to say, the persons denomi- 
nated by the law “dépositaires publics’’ are comprehended in, 
and part of, the class ‘‘ fonctionnaires publics.” 

To the same effect is the tenor of the articles defining the 
crime. ‘Every collector,” it says, ‘every clerk of collector, 
publie depositary, or accountable person, who shall have em- 
bezzled or converted to his own use moneys public or private, 
or effects having the place of the same, or documents, title- 
papers, acts, personal effects, which were in his hands in virtue 
of his functions, shall be subject to the punishment of forced 
labor for a certain time.” (Art. 169.) Does not this language 
import public functionaries? So it appears to me. And 
although cases have come under my observation, of persons, 
comprehended within the penaltics of this act, who are not 
appointed directly by the government, a collector of certain 
drowts for instance, yet such persons are not the less public 
functionaries, in the understanding of the term in France, as 
they are also in the United States. (Dalloz, tit. Fonc. Public, 
art. il, sec. 5, no. 142.) 

This conclusion is confirmed by the consideration that other 
articles of the Code Pénal make provision for the offence of 
embezzlement by persons not public functionaries, the designa- 
tion of such an act by the law being “abus de confiance.’’ 
(Tit. ii, ch. 2, sec. 2, 88. 2.) In conformity with which is the 
fact, that in the several mandats d’arrét communicated in this 
case by M. de Sartiges, the offence charged is ‘‘abus de confi- 
ance,” exclusively applicable to private depositaries by the very 
terms of the Code Pénal. 

I should have been happy to be able to come to a different 
result in the present inquiry; but it is not in my power. 

Now, to apply these conclusions to the case before me. 

M. de Sartiges requests the extradition of six persons, two 
of whom are cashiers of the Northern Railroad Company. I 
apprehend, for the reasons given, that the articles of the original 
convention do not meet their case,—that the two cashiers were 
not either public officers or public depositaries; and certainly 
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the terms of that convention do not reach the other four per- 
sons, their associates and confederates in the crime. 

But the supplemental article of 1845 provides for the case. 
It authorizes the extradition, according to the American copy, 
of persons accused of burglary, “and the corresponding crimes 
included under the French law in the words vol qualifié crime ;’’ 
which crimes, as more fully described in the French duplicate, 
constitute one of the forms of the very act committed by all 
these parties, as charged in the mandats d’arrét, namely, “ vols 
commis & l’aide de fausses clefs dans une maison habitée.” 
(See the Code Pénal, tit. ii, ch. 2, sec. 1.) 

The mandats d’arrét do not show whether the crime was 
committed in the night-time, so as to constitute the crime of 
burglary by our law; but that is probable; and if not, still it 
ig the case of the “vol gualifié crime,” according to the laws 
of France of one text, and of the “ vols commis dans une mai- 
son habiteé,’’ with the circumstance of technical “ effraction”’ 
of the other text,—and so clearly within both versions of the 
supplemental convention. 

The demand of extradition is made in the present case upon 
sufficient authority, that is, a mandat d’arrét duly certified 
and duly transmitted through the Minister; but other proofs 
will be needed to procure from the judicial tribunals a decree, 
on which to base an ultimate order of extradition by your De- 
partment. 

I have the honor to be, 
Very respectfully, 


er C. CUSHING. 
Hon. WiitiaM L. Marcy, 


Secretary of State. 





CONSTRUCTION OF STATUTES. 


Distinction of effect between authority and command in statutes. 

The words ‘‘may” and “shall” in statutes have no fixed meaning of either 
authority or command. 

When private pills are inserted as amendment, by one or the other House, in 
the general acts of appropriations, such bills are to be construed most in the 
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sense of the rights of the Executive, and of the branch of Congress which 
acquiesces in such irregular legislation. 


ATTORNEY GENERAL'S OFFICE, 
October 14, 1856. 


Sir: Your communication of the 11th transmits to me for 
consideration, at the request of Mr. Baxter, an argument by 
him, “in reference to the allowance to George H. Giddings, 
made by you under the 8th section of the act of August 18, 
1856,” (Session Acts, p. 95.) 

You do not suggest to me any question of law for determina- 
tion, On the 20th of August, you presented inquiry whether, 
in my opinion, the terms of that enactment are mandatory or 
not; and my opinion, rendered on the same day, was to the effect 
that the enactment is not mandatory. I conclude from the tenor 
of your present communication, not that you are in doubt on 
this point, but only that you desire the party in interest shall 
have the benefit of a reconsideration of the question, on the 
arguments offered by Mr. Baxter. 

The enactment to be construed is in the following words: 

‘“‘ And be it further enacted, That the Postmaster General is 
hereby authorized to pay to Geo. H. Giddings, contractor for 
carrying the mail on route number twelve thousand nine hundred 
from Santa Fé, New Mexico, to San Antonio, Texas, monthly 
each way, according to the contract under which said service 
is now being performed, the sum of thirty-three thousand five 
hundred dollars, for each year’s service, commencing with the 
eighteenth day of August, eighteen hundred and fifty-five, and 
to continue during his contract; Provided, That the Postmaster 
General be, and he is hereby authorized, to annul said contract, 
on giving three months’ notice to said contractor.” 

The Postmaster General is authorized to pay to George H. 
Giddings. Is that imperative language? Clearly not, in itself; 
and as a naked question of statute construction, authorization 
is not command. An agent, public or private, has authority 
given to him, by a power of attorney, an appointment, or @ 
statute: whether he shall exercise the authority, and how, de- 
pends on a multitude of circumstances, appealing to his dis- 
cretion. 
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The statute, of which this enactment is a part, illustrates most 
pertinently the difference between authority and command. The 
Sth, 6th, 7th, 8th, and 9th sections are each a separate bill of 
private relief. The private relief contemplated is modified in 
the several cases according to the circumstances of each one. 
In two cases, the relief is reached by enlarging the powers of 
the First Comptroller, and empowering him to adjust damages, 
his general-statute authority being only to adjust accounts. In 
one of the cases “the proper accounting officers of the post 
office department” are empowered to act. In the two remain- 
ing cases the Postmaster General is to act. But in all the 
sections, except the 8th, language of unequivocal positiveness 
is employed. And the contrast is peculiarly striking between 
the terms of the 8th section and the 7th, the two which the 
Postmaster General is to administer; for while, in the 8th, he 
is “‘ authorized to pay ;”” in the 7th it 1s enacted “that there be 
allowed and paid,” and the allowance is expressly denominated a 
“‘ grant.” 

Nay, the particular section itself contains other illustrations 
of the force of the word “‘authorized.’’ The Postmaster Gen- 
eral is not only ‘‘authorized’’ to pay a certain sum to Mr. Gid- 
dings, but he is also “ authorized” to annul the contract between 
Mr. G. andthe Department. If the term be compulsory in the 
one case, it is in the other; and if you should come to the con- 
clusion that you must pay the increased amount, then the con- 
sequence, in my opinion, is absolute, that you must annul the 
contract. I am not able, however, to satisfy myself that either 
of these things has been commanded by Congress. 

Mr. Baxter proceeds to argue that the present provision is 
mandatory, by collation with the provision for the relief of Mr. 
Giddings, inserted in the act of March 3, 1855. (x Stat. at Large, 
p- 684.) But the latter enactment was by no means mandatory. 
It was a mere permissive appropriation ; but for which, it would 
have been out of my power to come to the conclusion that the 
provision was of constitutional validity. (See Opinion of May 
10, 1855.) And that enactment, instead of imperatively re- 
quiring the money to be paid to Mr. Giddings, left that to 
depend on circumstances. (See Opinion of January 16, 1856.) 

Vou. VITI.—8 
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Mr. Baxter cites adjudications in which the “may” of a 
statute has been construed to mean “‘shall.””’ He might have 
produced others, in which “shall’’ is construed to mean “‘may,”’ 
and others again in which “‘ may and shall,” together, are con- 
strued to signify either “‘may” only, or “shall” only, according 
to the true spirit of the enactment as understood by the court. 

How little of certainty there is upon this point, may be judged 
from the rule which the expositor, cited by Mr. Baxter, en- 
deavors to state. ‘‘ Words of permission,” says Dwarris, “ shall 
in certain cases be obligatory.’””’ Whatcases? When, forsooth, 
a thing is enacted “for the sake of justice’ or “for the public 
benefit.” (Dwarris on Statutes, p. 604.) As to which rule, 
the inquiry arises, whether it be competent for us, in any case, 
to assume that a legislative enactment is made for the sake of 
injustice, and for the public injury. 

Hence it is that, in consideration of all these cases, the latest 
expositor (Smith) says truly: ‘“‘No general rule can be laid 
down on the subject, further than that that exposition ought to be 
adopted in this, as in other cases, which will carry into effect 
the true intent and object of the legislation in the enactment.” 
(Smith’s Commentaries, p. 724.) That leaves the whole ques- 
tion an open one, namely, of the true intendment of the act of 
Congress. 

Of the legal intendment of the provision, as indicated by its 
contents, by collation with other parts of the same act, and with 
other provisions of statute tn pari materia, my opinion has 
already been expressed. 

Can we change these views by consideration of any collateral 
facts in the history of the enactment? Mr. Baxter assumes 
that we can. He states that the two enactments, concerning 
Mr. Giddings, were made on his application, and that they were 
provisions for his relief; and he is “informed,” that in granting 
this relief, certain purposes were entertained by Congress. 

I have, accordingly, looked into the history of the last of the 
two enactments, which alone is important here; and the result 
is to confirm the opinion previously entertained by me. 

It appears that Mr. Giddings applied to Congress for relief, 
in due form, by petition presented to the Senate. (Journal, 
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p. 470.) It further appears that a bill for his relief (s. 432) 
was reported by the appropriate committee. (Ibid. p. 529.) 

Taking up the statute book, we find that the very words of 
this bill “‘ for the relief of George H. Giddings,’ compose the 
enactment in question, standing as the 8th section of one 
of the general appropriation acts, that for the service of the 
Post Office Department. 

On proceeding to inspect the general appropriation bill of 
which this act is the enactment, as that bill passed the House 
of Representatives, we see that the provision under review was 
not contained in it; and are thus led to infer that it was in- 
serted as an amendment, in the Senate. 

This fact does not appear by any entry in the journal of the 
Senate; but in the Globe of August 28, 1856, containing the 
debate in the Senate, of August 16, it is reported that, on that 
day, the bill making appropriation for the general service of 
the Post Office, being up, Mr. Collamer, from the Committee on 
the Post Office, presented two amendments at the same time, 
which are identical with the 7th and 8th sections of the act as 
they stand in the statute book. Thereupon, as the Globe con- 
tinues to report, there was debate, and a vote by yeas and 
nays, adopting both amendments as one. 

Recurring now to the printed journal of the Senate of that 
day, we find that Mr. Collamer is recorded as reporting only 
the 7th section, with the vote by yeas and nays thereon, but 
the same in numbers and names as the vote on both sections 
together, as reported in the Globe. 

I suppose the truth to be, that the two amendments were 
reported at the same time, and debated together, but that the 
yeas and nays were assumed, in making up the journal, to have 
been taken on the 7th section separately, and that then all 
mention of the second half of Mr. Collamer’s proposed amend- 
ment, being the 8th section, was omitted. 

However this may be, the debate refers expressly to this 
provision, which is put by Mr. Collamer on the ground of con- 
struction of the correspondent provision of the preceding year. 
But that provision, as we have seen, was at the time construed 
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and executed as an appropriation merely, not a8 a provision 
of mandatory legislation. 

Meanwhile, the proposed enactment was objected to by Mr. 
Hunter, as a measure of private relief, improper in a general 
appropriation act; and it was earnestly opposed by Mr. Bay- 
ard and Mr. Mason, as an administrative matter, the arrange- 
ment of a contract, not appertaining to Congress, but to the 
Executive. 

That, you will remember, is the very difficulty, which embar- 
rassed me when the original enactment concerning this matter 
was referred to me for construction. Can Congress make con- 
tracts for the transportation of the mails? Is that a legisla- 
tive function? Is it not, on the contrary, an executive one? 
So, to me, it then seemed. And thus, in order to be able to 
give any constitutional effect to the provision whatever, it became 
necessary, a8 before stated, to treat it, not as creating a substi- 
tute contract, and a consequent vested right to the proposed 
augmentation of compensation, but as an additional appropri- 
ation, applicable to the contract, and to be administered as such 
by the Postmaster General. 

I think so still; and my conviction acquires augmented force 
from consideration of this particular form of legislation, that is, 
provision of private relief, or of incidental regulation, annexed 
by way of amendment to an appropriation bill, by the act of 
either house of Congress. 

When, at the close of the last session of Congress, legislation 
of this nature was attempted by the House, with reference to 
the Territory of Kansas, the importance of the subject-matter 
forced men to reflect on the legislative principle involved. It 
was urged by the opponents of the proposed amendments, in the 
House, that these ought to rest on their own merits, and that a 
member could not rightfully be placed in the predicament of 
either voting against a necessary general appropriation, or else 
accepting with it another and objectionable matter of substan- 
tive legislation. It was maintained by the Senate, that its own 
constitutional powers were invaded by placing it as a body in 
that predicament. And if the appropriation acts in question 
had passed both houses with the proposed amendments, the 
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President of the United States might well have objected, that 
his own constitutional right, to approve or disapprove, was also 
thus impaired. And upon these premises it was urged, and 
successfully, that the proposed form of legislation, if not abso- 
lutely unconstitutional, was, at any rate, contrary to the true 
spirit of the Constitution. 

These considerations, it is obvious, involve a legislative prin- 
ciple, which dictates the enactment of appropriation bills by 
themselves, of bills of private relief by themselves, and of bills 
of independent general legislation by themselves; the neglect of 
which rule is the source of many of the questions of doubt and 
difficulty in the modern acts of Congress. 

Of legislation in this form, the least which can be said, in the 
way of objection, 1s that it constrains the judgment of one or 
the other branch of Congress, and that of the President of the 
United States. 

Thus, in the present case, we have sundry bills of private 
relief, passed by the Senate in such form and time as to de- 
prive the House of all power of scrutinizing their merits delib- 
erately, or of acting freely on the subject; and so of the Pres- 
ident. 

I think there is a plain rule of statute construction deducible 
from these premises, in respect of such enactments, namely, 
that they shall be interpreted in the sense of the rights of the 
other house of Congress, and of the President, who by the 
mode of enactment were deprived of the means of- due consid- 
eration: that is to say, that all scope of discretion and execu- 
tive consideration, which the language of enactment naturally 
imports, should be sustained, instead of being taken away by 
construction, or changed into the signification of imperative 
command. 

In a word, my understanding of the legal effect of this en- 
actment is, that it places a certain sum of money at the dis- 
position of the Postmaster General, applicable to a particular 
contract for the transportation of the mail; that it is, if you. 
please, recommendatory of that allowance, at least, in the opin- 
ion of a majority of the Senate; but that it is not a case of 
mandatory legislation, in which a mandamus for any particular 
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sum of money could be maintained against the Postmaster 
General. 
I am, very respectfully, 
C. CUSHING. 
Hon. JAMES CAMPBELL, 
Postmaster-General. 


POWER OF CORPORATIONS. 


A corporation, which is not empowered by general or special law to convey its 
property, discharged of corporate uses, directly by its own act, cannot do so 
indirectly by granting a mortgage and suffering the same to run to fore- 
closure. 


ATTORNEY GENERAL’S OFFICE, 
October 25, 1856. 


Str: Your communication of the 10th instantis, covering a 
letter of the Hon. Reverdy Johnson, presents a single question, 
supplemental to the matter discussed in my opinion of the 8th 
and 22d ult., namely, whether, by the foreclosure of a mort- 
gage granted by the Merchants’ Exchange Company of Balti- 
more, a valid title to their buildings, and other corporate pro- 
perty, can be passed to the United States, free of all corporate 
obligations and uses, without some special act of the State of 
Maryland releasing the corporate obligations of the Company. 

I in effect anticipated and decided the present question, in 
those opinions. 

If the Company could not of its own power and mere motion 
grant to the United States for value in the first instance, so as 
to extinguish its corporate obligations, of course it could not 
produce that result by a deed on condition to a third person. — 

A mortgage is a smaller deed than a grant in fee simple; 
and the former cannot do, in the way of communicating title, 
.what the latter is incompetent to do. A tenant holding lands 
subject to @ servitude, public or private, cannot convert his title 
into a perfect one by mortgaging the premises. The mortgagee 
takes only what the mortgagor had; and must of necessity take 
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the premises cum onere, if they were subject to any in the 
hands of the mortgagor. 

The intervention of a creditor in the case is of no apparent 
service. <A levy for debt can take no more than the debtor 
had. If his land be subject toa right of way, he does not 
relieve it of this servitude by incurring debt and submitting to 
an execution. He does not enlarge his title by going through 
the courts, either as a mortgagee after condition broken, or as a 
judgment-debtor undergoing levy or sale by the sheriff. 

A corporation, certainly, is no better off, in these respects, 
than a natural person. Nay, it is worse off; for it has entered 
into special engagements with the state. Cana canal company, 
a railway company, an aqueduct company, or any other corpo- 
ration, with a franchise fixed in a specific parcel of land or con- 
structions having a public use, put an end to all its public duties 
and obligations by allowing itself to be so!d out on a mortgage 
or execution for debt? Assuredly not. ‘There is no warranty 
in the rules of public law for thus, by indirection, relieving a 
corporation of its corporate engagements to the state. 

The successive references of this case have led me to reflect, 
again and again, on the general question, with the result of 
strengthened conviction of the soundness of my original con- 
clusion, fortified by reason and by authority. 

Doubtless, the property of a corporation may be aliened, 
either voluntarily or compulsorily, for the payment of its debts. 
(State v. Bank of Maryland, vi Gill & Johnson, p. 205.) That 
is, unless that be expressly forbidden by the act of incorpora- 
tion. But the creditor can take no more than the corporation 
has. He cannot take the franchise. Nor can he extinguish 
the franchise. He can but subrogate himself into the beneficial 
agency of the corporation, taking its rents and profits, and of 
course continuing the discharge of its duties and obligations to 
the State. (Angell & Ames, s. 187, and cases there cited.) 

The premises of conclusion are few, simple, undisputed. 

A corporation is an artificial person, with such powers only 
as its charter grants; and it must act within those powers. It 
is a mere creature of the law, to live only in the manner pre- 
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scribed by the act of incorporation which gives it existence. 
(Head v. Providence Insurance Company, ii Cranch, 127.) 

The corporate franchise is in derogation of private rights. It 
confers special privileges, correlative to which are special obli- 
gations. These the corporation must carefully observe. (Beaty 
v. Knowler’s Lessee, iv Peters, p: 152.) 

In every grant of incorporation there is a tacit condition, 
that the corporation shall act up to the end of its institution. 
(Canal Company v. Railroad Company, iv Gill & Johnson, p. 1.) 

Finally, all such grants are to be construed strictly. Any 
ambiguity in the grant is to operate against the company. The 
corporation can claim nothing but what is clearly given by the 
act. (Richmond Railroad Company v. Louisa Railroad, xin 
Howard, p. 71; Charles River Bridge v. Warren Bridge, i Peters, 
p- 544.) 

The rationale of this doctrine is more fully stated in the case 
of Bradly v. New York and New Haven Railroad Company. 
‘‘The rules of construction,” say the court in this case, “ which 
apply to general legislation in regard to those subjects in which 
the public at large are interested, are essentially different from 
those which apply to private grants to individuals, of powers or 
privileges, designed to be exercised with special reference to 
their own advantage, although involving, in their exercise, inci- 
dental benefits to the community generally. The former are to 
be expounded largely and beneficially for the purposes for which 
they were enacted; the latter liberally in favor of the public, 
and strictly as against the grantees. The power, in the one 
case, 18 original and inherent in the state or sovereign power, 
and is exercised solely for the general good of the community: 
in the other it is merely derivative ; is special, if not exclusive, 
in its character; and is in derogation of common right, in the 
sense that it confers privileges to which the members of the 
community at large are not entitled.”’ (xxi Connecticut R., 
p. 294.) ‘ 

There is a dictum running through the books, to the effect 
that power to alienate in fee simple is ¢ncidental to corporations. 
But this dictum has no foundation in any adjudged case; and, 
according to the conclusion of the latest authority on the gen- 
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eral subject, it is an error. THe, on a careful review of the 
question, determines that the lands of a corporation must “be 
held, in order to aid and subserve the purposes of the incorpo- 
ration ;” and that, “to other purposes, it seems quite contra- 
dictory to the fundamental ideas of corporation law, to suppose 
that they can be diverted, which aliening them does.” (Grant 
on Corporations, p. 186.) 

Accordingly, it seems now well settled in chancery, that, in 
general, corporations can hold lands only for corporate uses; 
that where a corporation has undertaken public duties, it must 
perform ; it cannot, by sale of its lands, deprive itself of the 
capacity fully to perform those duties; and, if it attempt this, 
it will be restrained on information. (Attorney-General »v. 
Corporation of Carmarthen, Coop. 80; Attorney-General v. 
Mayor of Plymouth, ix Beav., p. 67.) 

The only exception to this doctrine, 1s where a corporation 
holds lands for the express purpose of trading them as merchan- 
dise, such as building societies. (Lowe v. Gerett, iii B. & Adolph., 
p. 864.) 

And the doctrine is affirmed by the courts of common law. 
(Regina v. Mayor of Liverpool, ix Ad. & E., p. 435.) 

I have carefully searched, myself, for any case which might 
sustain the assumption of the company, that they can, of them- 
selves, perfect title; but without finding any. I have also, 
from time to time, requested the gentlemen who have appeared 
for the company, to furnish me with any such case. 

At length two cases are presented as being favorable to the 
views of the company. 

One is that of The People of New York v. Mauran; but, on 
examination, that case avails nothing. It decides that a turn- 
pike company may convey, in fee, land which it owns in fee, 
subject, however, always, to the question of the rights of the 
State. And, as to the question of the quality of the title under 
such circumstances, the court say: “Every corporation may 
convey whatever they have taken, whether able to hold it or 
not: the consequence is, that the grantees of the company took 
the estate as they held it, absolute or. defeasible, as might be. 
(v Denio, p. 369, 401.) 
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The other is the case of The State of North Carolina v. Rives, 
(v Iredell’s L. R., p. 297.) 

In this case, the question was, whether the defendant, cred- 
itor of a railway company, had acquired a title to the road by 
levy or execution, so as to enable him to appropriate the 
land, buildings, rails, and other constituent parts of the road, 
to his own use. The court came to the conclusion that the 
sale on execution in the case was not duly made in point of 
form; which, of course, disposed of the case. But, before 
coming to this conclusion, they discuss the question whether 
such a sale might be made, under any circumstances, and its 
consequences, if done lawfully in form. They think it might 
be done; in which case the vendor would hold the land of the 
road, and the road itself, during the continuance of the fran- 
chise. But they base this conclusion on the language of the 
particular statute creating the company; and make express res- 
ervation of the powers and rights of the State. 

But, in much of this, the court of North Carolina go beyond 
the exigency of the case; what it says is said argumentatively 
only, for the sale was not in fact sustained; and it cannot 
be admitted that the rights of a creditor in the case are any 
larger than the rights of the company itself. The true princi- 
ple is maintained by a series of decisions in other States. 

As to railroads, see Leedom v. Plymouth Railroad Company, 
(v8. & W. p. 265 ;) as to canal companies, see The Susquehanna 
Canal Company v. Benham, (ix 8. & W. p. 27;) as to turnpike 
companies, see Ammant v. The New Alexandria Turnpike Road, 
(xiii S. & R. p. 210.) 

In all these cases the rule of law enunciated is, that, when 
corporate privileges involve public use and accommodation, the 
corporation cannot voluntarily deprive itself of the corporate 
property essential to the existence of those objects. Such pro- 
perty, say the court, cannot be “‘ granted away and transferred 
by any act of the corporation itself, or by process of another 
against it tm znvitum,”’ as on suit by a creditor. 

Having these doctrines of law in mind, let us now look into 
the charter of the Merchants’ Exchange Company. 

We perceive that “the object and purpose,’’ for which the 
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Company was incorporated were, first, ‘‘to enable the company 
to hold the Exchange Buildings and appurtenances.”’ It has 
power to hold those buildings: all its other powers are in sub- _ 
ordination to that primary power. That was the object of its 
incorporation, the purpose of its creation; its ‘‘being’s end 
and aim.” 

I will not undertake to say what would be the condition of 
the company if, under these circumstances, it should cease to 
hold the ‘‘Exchange Buildings ;” because, in my judgment, it 
cannot cease to hold them, without consent of the State. Its 
grantees, mortgagees, or creditors may perhaps enter into the 
occupation of the premises, and take the rents and profits; but 
if so, only as the bailiffs or agents of the company. The Ex- 
change Company and the Exchange Buildings are inseparable 
by the tenor of the act of incorporation. 

Can the company assign itself away? Can the company 
mortgage itself away? I doubt. Admit that a corporation 
may sell or mortgage so much of its property as is not of the 
essence of its incorporation; that a railroad company, for 
instance, having bought, for the site of a depot, a piece of land 
which it no longer needs, may sell it; that it may sell any part 
of its land which it does not need, and which it owns in fee, as 
distinguished from land which it holds by expropriation for 
public uses. Admit all this. Does it follow that it may sell 
itself out as a railroad, so as to cease to be a railroad, and to 
be nothing but land, iron, and buildings, free to be bought and 
sold in the market, as if it had never been a railroad? That 
cannot be. Nay, it is a pretty nice question to determine the 
precise nature of those qualified rights, which the assignee or 
mortgagee of such a company acquires, either under a general 
or a special power of the company to assign or mortgage. (See 
Ammant v. New Alexandria Turnpike Road, xiii Sergeant and 
Rawle, p. 210; Myatt v. St. Helen’s Railway Company, ii 
Adolphus and Ellis, N. 8. p. 364.) 

But more than this. Not only is the Exchange Company > 
incorporated into the Exchange Buildings and the Buildings 
into the Company, the two becoming one substance, like the 
Baltimore and Ohio Railroad and the Baltimore and Ohio Rail- 
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road Company,—but, in addition to this, the act requires that 
the Exchange Company shall hold the Exchange Buildings for 
definite and prescribed public uses. Its predecessor could not 
modify these uses without express consent of the State; itself 
cannot extinguish them without express consent of the State. 
It cannot do this directly by grant having the avowed purpose ; 
It cannot do it indirectly by grant professedly for the payment 
of debts. To the contrary of this, the obligations to the State, 
which it has undertaken as the condition of its existence, it 
must continue to bear, until it be discharged therefrom by the 
act of the State. 

On these premises, it is impossible for me to see how the 
intervention of the courts of justice in the foreclosure of the 
mortgage on this property, and the judicial transfer of the pro- 
_ perty in virtue of the mortgage, would be of service in the case. 
The court, in ordering the sale, could not enlarge the jus dis- 
ponendt of the company; nor would the officer making the. 
sale under the order of court undertake to enlarge the title. 
He would sell whatever the company could. He would not 
warrant the perfection of the tenure; and if he did, his war- 
ranty would not change the facts. 

It has been suggested to me that a suit may be brought in 
the courts of the State of Maryland, so as to have the question 
of law determined by the highest judicial authority of the State. 
I do not see how such a suit can lie. The courts will not enter- 
tain a fictitious case, framed only to get their opinion in a 
matter of law. And if they would, who are the parties to the 
suit, and what the form of action? Ido not perceive. More- 
over, some other corporations of this class are heavily indebted ; 
such as the Chesapeake and Ohio Canal Company, and the 
Baltimore and Ohio Railroad Company. I think the courts 
will not volunteer to decide that all the property of such corpo- 
rations may be sold for debt; to the extinguishment of the cor- 
porate uses and obligations. 

There is but one practical question, it seems to me, in this 
relation; and that is, whether any court in the State of Mary- 
land has power to license the sale of its property, and the 
extinction of its corporate engagements, by any such company. 
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In a case which you referred to me yesterday, that of the 
proposed conveyance to the United States by the corporation 
of the Presbyterian Church in Baltimore, the very question, of 
the power of a court of equity in Maryland in respect to the 
property of corporations, is a leading one, and is now under 
argument by counsel. I prefer to abstain from expressing any 
opinion upon the point at the present time, and until after 
having considered the case of the Presbyterian Church. I am 
the more strongly impelled to this by the knowledge that in 
Great Britain, and in various of the States of the Union, the 
whole matter is definitely provided for by general statutes, and 
by decisions thereon; and the hope that it may, on further 
investigation, prove to be the same in Maryland. 


I have the honor to be, very respectfully, 


C. CUSHING. 
Hon. JAMES GUTHRIE, 


Secretary of the Treasury. 


POST OFFICE ACCOUNTS—NEGLIGENCE. 


All accounts of the Post Office, in common with other public accounts, are to 
be adjusted quarterly, with such vouchers as the Postmaster General may 
prescribe. 

Laches are not imputable to the Government. 

The Government is not responsible in law for negligence of public officers. 

The bailee of a bill of exchange, whether for pay or collection, is held to use 
due diligence in collecting the same or giving notice of its dishonor. 

Negligence in a given case is a question in part of fact, not purely of law. 


ATTORNEY GENERAL'S OFFICE, 
October 26, 1856. 

GENTLEMEN: I have received your communication of the 
23d instant, presenting a series of four questions of law aris- 
ing in the case of George Whitman. | 

1, 2. The first and second questions are as follows: 

‘‘ Whether the provisions of the 2d section of the act of Jan- 
uary 31, 1828, (iii Stat. at Large, p. 728,) did or did not ap- 
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ply, after the act of July 2d, 1836, (v Stat. at Large, p. 80), 
to the Post Office Department, as well as to other departments 
of the government ?”’ 

“Whether the first section of the act of March 3d, 1825, 
(iv Stat. at Large, 102,) as to accounts and vouchers, did or did 
not embrace all accounts of official disbursements of postmasters 
aud payment of drafts drawn by the Post Office Department ?” 

The transaction in question occurred in the year 1838, and 
the inquiry pending is, of course, of the law of that time. 

To understand exactly how it then was, let us begin with the 
latest of the three statutes in question, and afterwards proceed 
to reason of its predecessors. 

The act of July 2, 1836, to change the sepanieation of the 
Post Office Department, provides: among other things, for the 
“appointment of an Auditor of the Treasury for the Post Office 
Department.” (v Stat. at Large, p. 80.) 

It makes it the duty of the Auditor to “close the accounts 
of the Department quarterly, and transmit, to the Secretary of 
the Treasury, quarterly statements of the receipts and expen- 
ditures.”’ (Sec. 8.) It also requires the Auditor to ‘state 
and certify quarterly, to the Postmaster General, accounts of the 
moncys paid, pursuant to appropriations in each year, by post- 
masters, out of the proceeds of their offices, towards the ex- 
penses of the Department.” (Scc. 10.) 

Now, in order to report quarterly to the Secretary of the 
Treasury the receipts and expenditures of the Department, and 
especially in order to report quarterly to the Postmaster Gen- 
eral all payments made by the deputy-postmasters, it is clear 
that the Auditor must himself receive quarterly accounts from 
all the collecting and disbursing agents of the Department. 

Hence, if there were not a word of enactment in this or any 
previous statute as to the periodicity of accounting on the part 
of deputy-postmasters, contractors, and others, that perio- 
dicity would be a necessary legal consequence of the statute- 
duty of the Auditor; and, in the absence of any express enact- 
ment on the subject, it would be the duty of the Postmaster 
General, by regulation, to require reports of his deputies and 
the quarterly rendition of their accounts. 
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In truth, the act of 1836, although it omits, in terms, to 
require quarterly returns from deputy-postmasters, yet assumes 
their existence, In providing that “copies of the quarterly 
returns of postmasters (duly certified) shall be admitted as evi- 
dence in the courts of the United States.” (Sec. 15.) 

If, however, a statute provision to this effect be demanded, 
we have it in the act of March 3, 1825, reducing into one the 
several acts establishing and regulating the Post Office Depart- 
ment, (iv Stat. at Large, p. 102); which not only enacts that 
the Postmaster General “shall, once in three months, render to 
the Secretary of the Treasury a quarterly account of all the 
receipts and expenditures in the said Department, to be adjusted 
and settled as other public accounts,’’ (sec. 1); but also requires 
the Postmaster General to “obtain from the postmasters their 
accounts and vouchers for their receipts and expenditures, once 
in three months, with the balances thercon arising in favor of 
the General Post Office” (sec. 1), and to commence suit against 
any postmaster who ‘shall neglect or refuse to render his ac- 
counts, and pay over to the Postmaster General the balance by 
him due, at the end of every three months.”’ (Sec. 31.) 

I do not perceive how it is possible to doubt, in view of these 
two statutes, that, in the year 1838, it was the duty of deputy- 
postmasters to account quarterly, and of the Department or its 
Auditor to call them to quarterly accounting, with the exhi- 
bition of vouchers. 

The act of January 30, 1823, does no more than this. Nay, 
it does not so much; for, whereas the two acts of 1825 and 
1836, which are special to the Post Office Department, require 
the accounts to be rendered quarterly,—the natural meaning of 
which is, at the expiration of every three months’ business,— 
the act of 1823 extends the period of accounting to three 
months “after the expiration of each successive quarter.” 
(Sec. 2.) 

Of course, it is much easier to make out a case of negligence 
on the part of the Post Office Department on the hypothesis 
that the act of 1823 does not apply to it, than on the opposite 
hypothesis. 

And why does not the act of 1823 apply? It is general in 
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its terms. It expressly says “every officer or agent of the 
United States.”” Certainly that includes deputy postmasters as 
plainly as it does collectors. 

It is objected, however, that the accounting, eoueampiated by 
the act of 1823, is to be made to the proper accounting officers 
of the Treasury, and that the Post Office Department stands by 
itself, with its own peculiar system of accountability. 

Such peculiarities do, it is true, exist; but they are not ma- 
terial to the question. They consist chiefly in this: first, that, 
in the Post Office Department, the audited accounts do not pass 
to the Comptroller unless by exception to the auditing, while, 
in the other departments, they go to the Comptroller as of course; 
and, secondly, that all the moneys collected for the Department 
' are drawn upon for its expenditures without previously going 
into the Treasury. For the rest, there are peculiarities of reg- 
ulation and of detail in each one of the Departments; but these 
do not affect the general principles of legal accountability. 

And suppose the Post Office Department has its own peculiar 
system of accounts: what then? Do not all those accounts 
pass through the Treasury? Is not the Sixth Auditor a suf- 
ficiently “‘ proper’ officer of the Treasury? Surely, in the year 
1838, the act of 1823 spoke as loudly, and in terms of as dis- 
tinct applicability, to the Post Office Department, as to the War 
or Navy Department. 

Seeing that the act of 1823, relatively to the acts of 1828 
and 1836, affords longer time for accounting, it 1s not easy to 
conceive how the question of its applicability is of consequence. 
Is it because the act of 1823 requires, with accounts, “the 

vouchers necessary to the correct and prompt settlement thereof” 
to be furnished? If so, my comment is, first, that those words 
are declaratory only. Suppose they had been omitted; does 
not all accounting imply the necessary vouchers? My second 
comment is, that what shall be the requisite voucher is matter 
of regulation. A bill of exchange taken up, is the best pos- 
sible proof of the fact of its payment; but not the only possible 
proof. 

Besides, in so far as regards ‘ vouchers,” the act of 1823 
does no more than the act of 1825, nor any more than the gen- 
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eral rules of law would, in that respect, do, without express 
enactment. 

In a word, it was, in the year 1888, the duty of the Post 
Office Department, in my opinion, to have all accounts properly 
returned, with necessary vouchers, quarterly, by the acts of 
1825 and 1836,—or at least, as by the act of 1823,—within 
three months after the expiration of the quarter. 

8. The third question is in the following words: 

‘Whether, under said acts and the act of July 2, 1836, although 
drafts as drawn are (under the directions of the Postmaster 
General) to be debited at once to the party in whose favor 
drawn, it was not the duty of the accounting officers to refuse 
carrying the same finally to the credit of the postmaster on . 
whom such drafts were drawn, until the drafts had been for- 
warded as vouchers for the payment, or till some other authentic 
vouchers had been furnished: and if such vouchers were not 
required in Whitman’s case, was the omission to require them 
legal negligence ?” 

This question consists of two members, the first, inquiry whe- 
ther it was or not the duty of the Post Office Department to do 
so in a given case; and the second, whether the omission tp do 
that, provided the law required it to be done, would or not be 
*‘ legal negligence.”’ 

I am not sure whether any particular effect is implied or not 
in the qualification ‘“legal’’ here attached to “negligence.” 
If the officers of the Department failed to execute the law, 
they were of course guilty of negligence as officers. But we 
shall see, when we come to consider the fourth question, that 
negligence of public officers is not laches imputable to the Go- 
vernment, in the sense of relieving third persons of the conse- 
quences of their negligence, and devolving the same on the 
United States. 

The main body of the third question is to the point whether, 
under statutes in force at the time the drafts here in dispute 
were drawn, “it was not the duty of the accounting officers to 
refuse carrying the same finally to the credit of the postmaster 
on whom such drafts were drawn, until the drafts were forwarded 
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as vouchers for the payment, or until some other authentic 
vouchers had been furnished.” 

I think the provisions of the acts of 1823 and of 1825, as 
to quarterly accounting, and as to vouchers, were in force in 
1838, and applied to the subject-matter. The requisition of 
‘vouchers’ is explicit in the latter act, which has particular 
reference to the Post Office. There is no suggestion that the 
provision of the act of 1825 in this respect has been repealed. 
(See Post Office Laws, ed. 1852, p. 5.) Without that, the gene- 
ral rules of law suppose accotnting by vouchers, if required. 

Now, if the Department trusted wholly to the accounts ren- 
dered by Kerr, without calling for any vouchers whatever, it 
. certainly erred in judgment, as the result proved. And the 
error in that respect is corrected, it seems, in the present prac- 
tice of the Department, which requires, with the accounts, 
return, either of the draft paid, or of a receipt in its place. 

And, even in 1838, it is presumable that the Department 
would require some voucher for a payment before “carrying the 
same finally to the credit of the postmaster.” 

It by no means follows that the accounting officers were 
strictly bound in law, at all the earlier and the intermediate 
stages of the transaction, to hold vouchers in hand. At the 
start, there could be none: it was then but the face of a bill 
charged to the contractor and credited to the postmaster. Thus 
the bill entered into the accounts of two persons of adverse 
interests, a drawee and a payee. At the close of the quarter, 
the Department would expect report of the postmaster, credit- 
ing himself with the bill if paid: but so also the Department 
would expect the report of the contractor at the end of the 
same quarter, charging back the value, if not paid. With use 
of perfect vigilance, the accounting officer would at the same 
time call for vouchers; but the continuing charge to the con- 
tractor,—unchallenged by him for three, six, and nine months, 
—would of itself be a voucher. That was equivalent to a 
receipt by the contractor to the postmaster. I am not prepared 
to say, under such circumstances, that the return of the draft, 
by the postmaster, at the expiration of the quarter, was a legal 
necessity of accounting, the omission to call for which would 
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constitute official negligence in the accounting officers of the _ 
Department. 

4, The fourth question is in the following words: 

‘‘'Was a failure of the Post Office Department to enforce a 
compliance with the provisions of the act stated in the preceding 
questions in relation to vouchers, such negligence, as casts upon 
the United States the loss of the draft in Whitman’s case, he 
not having noted or protested it for non-payment ?”’ 

I do not perceive how the neglect of Whitman to give infor- 
mation of the dishonor of this draft, at or about the time it 
occurred, is relieved by the neglect of the Department, three or 
six months afterwards, to subject the accounts of Kerr to proper 
examination. It seems to me that, if Whitman was without 
responsibility in this, his justification is to be sought in the facts 
of the transaction itself, not in the long subsequent or the col- 
lateral acts or omissions of the Department. 

The case here presented is this, in short: 

Whitman was mail contractor, and also collecting agent of 
the Department: Kerr was postmaster at New Orleans. The 
Department delivered to Whitman a sight draft on Kerr; the 
draft was dishonored on presentation; it was then cashed by 
the Bank of Orleans, the proceeds being paid to Whitman. It 
was reported by Kerr as paid: it was not reported by Whitman 
as unpaid. Thus it remained for nearly a year. Meanwhile - 
Kerr had become a defaulter, and so continues, largely indebted 
to the Department. Now, in the incidents of that year, com- 
mencing with the dishonor of the draft, many things remain 
obscure in my mind. . 

If, immediately upon the dishonor of the draft, or in a sea- 
sonable time afterwards, Whitman had given notice to the De- 
partment, would he not have received other value instead, 
relieving himself of the draft and of all responsibility in the 
premises? And, if he had given to the Department reasonably 
prompt notice of the dishonor of the draft, would not that have 
saved the money to the Government, and, at the same time, pre- 
vented further acts of embezzlement by Kerr? Why did not 
Whitman give such prompt, or at any rate, reasonable notice ? 
Why did he not give it, as contractor, to whom the money was 
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ue? Why did he not give it as the collecting agent of the 
Department ? 

Was that dishonored draft taken, cashed, and held by the 
Bank of Orleans for the benefit of Whitman, for some object 
of its own, or in the interest and at the solicitation of Kerr ?. 

In receiving the proceeds of the draft from the Bank of Or- 
leans, did Whitman become legally bound to take it up? Or 
was it cashed by separate arrangement between the Bank and 
Kerr, without any eventual responsibility on the part of Whit- 
man? And if Whitman was originally under engagement to 
take it up, was or not that engagement discharged by subse- 
' quent acts of the Bank? 

At this period, both Whitman and Kerr were bound to ac- 
count quarterly to the Post Office Department. Did Whitman, 
through two or three successive quarters, carry forward this 
draft, as if paid by Kerr? Or did the Department, during two 
or three successive quarters, neglect to state and properly settle 
the accounts of both Whitman and Kerr? And if, in obedience 
to law, the Department had, within three months after the expi- 
ration of the quarter in which the transaction occurred, settled 
properly the accounts of both Whitman and Kerr, would or not 
this money still have been lost, in consequence of the omission 
of Whitman to give earlier notice of the dishonor of the draft 
~ by Kerr? 

Without undertaking to decide how far the general question 
is material to the issue, it suffices now to say that the elemental 
facts involved are not so well fixed as to enable me, if that were 
my province, to strike a balance of responsibility between the 
supposed negligence of Whitman in the case, and that of the 
Post Office Department. 

However, some of the considerations of law involved in the 
general question, and which are indicated by the inquiries of 
fact above suggested, it is very easy to perceive. 

The Department admits that Whitman was not held to pro- 
test the draft for non-payment. Besides, a protest is nothing 
but form of authentication. The substance is notice. 

The Department also admits that the holder of its draft was 
not subject, in rigor of time, at any rate, to the rule of notice 
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by the law-merchant. It does not follow that he was entitled 
to represent the draft as paid, or to withhold notice of its dis- 
honor indefinitely, so as to mislead the Department, and thus 
devolve loss on the Government. 

It was the duty of the Department to settle the accounts of 
its agents quarterly, and upon proper vouchers; and if it 
omitted to do this, its officers neglected their duty. But such 
omission of theirs would of itself be no justification of negli- 
gence on the part of the agents; for it was equally their duty, 
every quarter, to render their accounts, properly vouched, to the 
Department. 

It is for the interest of a contractor to collect a draft given 
to him as payment; it is of his duty as collecting agent. To 
discharge himself from the draft as payment to him in his ca- 
pacity of contractor, he is bound to use due diligence for its 
collection, and to give reasonable notice of its dishonor. He 
is bound to the same things as collecting agent of the Depart- 
ment. 

If a creditor receives and accepts from his debtor a draft on 
some third person as payment, he must use reasonable diligence 
in collecting it, and give reasonable notice of its dishonor, to 
have any claim over on his debtor; and his obligation in this 
respect is not discharged by reason of the neglect of his debtor 
to settle his own accounts in bank. Least of all can the holder 
of the draft call on his debtor for payment a second time, if 
his neglect to give reasonable notice of its dishonor has been 
the cause of the total loss of its value. 

If a collecting agent neglects to use due diligence in the col- 
lection of values intrusted to him for that purpage, or neglects 
to give reasonable notice to his constituent of the dishonor of 
those values, he is not discharged of responsibility in the prem- 
ises by suggestion that the dishonor would, in three or six months 
afterwards, have become known otherwise to his constituent, 
provided the latter should, at that time, take the oe incum- 
bent on him to ascertain the facts. 

If, indeed, it be established in such a case that thie neglect 
of the holder of the draft to give reasonable notice of its dis- 
honor did not mislead the drawer, nor otherwise tend to occa- 
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sion the loss which supervened, then the holder might, perhaps, 
stand relieved of responsibility. 

All these considerations, you will perceive, are based on the 
supposition that reasonable notice of.the dishonor of the draft, 
according to the practice of the Department, with due consid- 
eration of the looseness with which it then proceeded, is to be 
substituted here in place of the rigorous and technical notice 
‘required by the general law; which is the view of the case most 
favorable to the bailee of the draft, in his two relations to 
the subject,—first, as contractor, to collect and keep for his 
own pay,—and secondly, as agent, to collect and account to the 
Government. 

It is the question of diligence, and its opposite, negligence, 
much more than that of the protest of a bill for the purpose of 
holding the drawer or endorser. 

The indissoluble co-relation of diligence and of negligence is 
obvious. ‘Ordinary negligence,” says Story, “may be defined 
to be the want of ordinary diligence, and slight negligence to 
be the want of great diligence, and gross negligence to be the 
want of slight diligence.” (Op Bailments, sec. 17.) Gross 
negligence is presumption of fraud. (Ibid. s.13.) And fraud, 
of course, would be a fatal objection. But between that gross 
negligence, that want of slight diligence, which approximates to 
fraud, and that slight negligence which is the want of extreme 
diligence, and often excusable, there are many degrees, which, 
in a question of responsibility, it is necessary to scan and to 
measure with clearness and precision. 

Numerous cases of these intermediate stages of negligence 
occur in the books of law, some of which are pertinent to the 
present inquiry. Thus, in a case where a collecting agent gave 
indulgence to the debtor after the demand became due, and loss 
accrued, the agent was compelled to indemnify his principal. 
(Caffrey v. Darby, vi Vesey, p. 480, 494.) So, where a party 
«eceived a bill of exchange from its payee as collateral security 
for a debt, and omitted ‘to use due diligence in collecting it, he 
was held responsible for the loss; that is, the amount of the 
loss was charged to him in payment of his demand. (Childs ». 
Corp, i Paine’s C. C. R. p. 285.) And, as a general rule, the 
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agent who receives a bill of exchange for collection, whether he 
have an interest in the proceeds or not, is bound to use due 
diligence in collecting it, and to give seasonable notice of its 
dishonor to his principal or other parties interested; otherwise, _ 
he is responsible for any loss. (Fabens v. Mercantile Bank, 
xxiii Pick. p. 830; Mechanics’ Bank at Baltimore v. Merchants’ 
Bank at Boston, vi Metc., p. 18, 26.) Or, as the proposition 
is stated by Chief Justice Marshall, the bailee of a bill for col- 
lection, by committing negligence in the case, “‘ would make the 
bill his own;” that is, become responsible for its payment. 
(Bank of Washington v. Triplett, i Peters, p. 25, 21.) 
Moreover, it is the duty of the bailee or agent to render 
account faithfully, diligently, and accurately, without conceal- 
ment or suppression; in a word, to keep his principal advised 
of everything material to his interest in the bailment or agency; 
otherwise he is responsible for losses. (Lady Ormond v. Hutch- 
inson, xiii Vesey, p. 47, 53; Earl of Hardwicke v. Vernon, 
xiv Vesey, p. 504, 510; Dodge v. Perkins, ix Pick. p. 368.) 
On the other hand, it has been argued in behalf of the Gov- 
ernment in this case, that laches are never imputable to a gov- 
ernment, and that no government is responsible for the negli- 
gences or omissions of duty of its subordinate or other officers. 
It is true that, from considerations of public policy, the rule 
has been adopted that laches are not imputable to a government. 
(Story on Agency, s. 319.) This doctrine has been affirmed, and 
reaffirmed by the Supreme Court of the United States, in cases 
having some analogy to the present one. Thus, in The United 
States v. Kirkpatrick, it was held that the neglect of accounting 
officers to audit and settle quarterly, as the law requires, the ac- 
counts of the collecting agent, does not discharge his sureties. 
(ii Wheaton, p. 780.) In the case of The United States v. Van- 
zandt, it was decided that the neglect of the Executive to remove 
a delinquent paymaster, and to appoint a new one in his place, 
as required by law, does not discharge his surety. (xii Wheaton, 
p- 184; S. P., Smith v. The United States, v Peters, p. 291.) 
In other cases the same doctrine is expressly applied to the busi- 
ness of the Post Office Department. (Dox v. The Postmaster 
General, i Peters, p. 818; S. P. Postmaster General v. Reeder, 
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iv Washington C. C. R. p. 678. See, also, Seymour v. Van 
Slyck, viii Wendell, p. 403, 422.) In view of all which, in a 
recent case adjudged in the State of Pennsylvania, the court 
say that to “show that it was the duty of the accounting officers 
to prevent the defalcation, is to show nothing.” (Haehnlen v. 
The Commonwealth, i Harris’ Penn. R. p. 617). 

We must take it as clear and certain, therefore, that, in the 
present case, neglect of the Department, if it did neglect, to 
call for accounts quarterly, to demand proper vouchers, or to 
remove the defaulting officer in proper time, and to institute 
suit against him, cannot be pleaded by Whitman as answer to 
any charge of negligence committed on his part; that is to say, 
in the terms of your fourth question, if there was responsible 
negligence on the part of Whitman, then the failure of the Post 
Office Department to enforce compliance with the provisions of 
law as to accounting with vouchers, is not such negliyence as 
casts the loss of the draft on the United States. 

Nevertheless, the imputed negligence of the accounting officers 
of the Post Office Department may have one possible relation 
to the case; for if the loss of the value of the draft is wholly 
attributable to the negligence of those officers, without being 
traceable any way to Whitman's unexplained neglect to give 
notice of the dishonor of the draft for a whole year, then it 
deserves consideration whether the loss ought to fall on him, 
and not rather on the Government. 

Finally, the main question of the degree of negligence im- 
putable in this case, and of its true relation to the loss, is a 
question of fact, not of law; or at least of mixed fact and law, 
in which there is more of fact than of law. Negligence, it is 
true, is a pure question of law, sometimes, but not always; and, 
in leading cases, both ancient and modern, of the highest 
authority, the court have put the question of negligence, and 
its effects, to the jury. (Lord Mansfield, in Moore v. Mourgue, 
it Cowper, p. 479; Lord Tenterden, in Reece v. Rigby, iv B. 
& Ald. p. 202; Lord Denman and the whole Court of Q. B., in 
Dorman v. Jenkins, ii Ad. & Ellis, p. 256; Ch. J. Tindall and 
the whole C. B., in Vaughan v. Menlove, iii Bingh. N. C., p. 
468.) 
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Deferring to this authority, it is incumbent on me to content 
myself with answering the mere legal matters involved in the 
main question, including suggestions of the pertinent facts law 
fully open to inquiry as the elements of that question. 

I have the honor to be, very respectfully, 


C. CUSHING. 
J. M. BropHeEapD, Esq., Second Comptroller. 


H. J. ANDERSON, Esq., Com. of Customs. 





EXPENDITURES IN KANSAS. 


The President has no power to make advances to the Governor of Kansas 
otherwise than by draft on funds appropriated by law for some branch of 
public service in the Territory. 


ATTORNEY GENERAL'S OFFICE, 
October 27, 1856. 

Srr: Upon the application of the Governor of the Territory 
of Kansas, requesting the Secretary of State to remit the sum of 
two thousand dollars, to be accounted for by him lawfully and to 
the satisfaction of the Department,—and which you have referred 
to me for consideration,—permit me to make the following 
suggestions. | 

The Constitution is explicit, that ‘no money shall be drawn 
from the treasary but in consequence of appropriations made by 
law.” 

If the expenditures, contemplated by the application, can be 
referred to any head of appropriations within the competency 
of the Governor, the money may be remitted ; for the President 
has authority by statute to order such advances to any disbursing 
officers of the Government as may be necessary to the faithful 
and proper discharge of their respective duties, (Act of January 
31, 1828, iii Stat. at Large, p. 723): subject, however, by a recent 
act, to the necessity of the offices giving bonds unless he be an 
officer of the Army or Navy. (Act of August 4, 1854, ch. 242, 
x Stat. at Large, p. 578.) 

The question is of the appropriation, to which the advance 
here asked for shall-be charged. 
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There does not appear to be any general fund in the charge 
of the State Department, subject to be drawn upon for the 
present purpose. 

It is true the President has power to draw money from the 
Treasury, and cause the same to be settled by his certificate 
without exhibition of other voucher: which is commonly called 
the ‘‘secret service money” of the Government. But this power 
is conferred with exclusive application to appropriations ‘for 
the contingent expenses of intercourse between the United 
States and foreign nations.’’ (Act of May 1, 1810, ii Stat. at 
Large, p. 609; Act of May 9, 1836, v Stat. at Large, p. 25.) 

In virtue of the 11th section of the act of August 30, 1852, 
the President has ample power to defray any extraordinary 
expenses incurred in executing the laws, but the provision is for 
payment, not advance, and then only under taxation by the 
proper court of the United States. (x Stat. at Large, p. 99.) 

I think, for any such remittance, we must look to the 
appropriations for the territorial government of Kansas. _ 

These consist of the following items: 

1. The appropriation for the salaries of the governor, secre- 
tary, and judges for the last fiscal year; the contingencies of 
that year; the cost of taking the census of the Territory, and 
of electing its first delegate in Congress; and the expenses of 
the Legislative Assembly. (Act of March 3, 1850, ch. 175, x 
Stat. at Large, p. 655.) I take it for granted that all this 
appropriation is exhausted. 

2. The appropriation of the same year for the cost of erecting 
the public buildings of the Territory. (Act of March 8, 1855, 
ch. 168; ibid. p. 655.) I presume this money has been already 
drawn from the Treasury. 

3. The appropriation of the same year for the purchase of a 
library for the Territory. (Resolution of March 3, 1855; ibid. 
p- 724.) This money has not yet been expended; but cannot 
be lawfully expended for any other object than the specified 
one. 

4. The appropriations of the present year, consisting of tl:e 
salaries of the governor, secretary, and judges, and fifteen 
hundred dollars for contingencies. (Act pf August 18, 1526, 
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Session Laws, p. 114.) No appropriations are made here for 
the Legislative Assembly of Kansas. 

The only available sum for the miscellaneous service of the 
Territory seems to be the above-mentioned appropriation of 
fifteen hundred dollars, the expenditure of which is not confined 
by Congress to any precise object, and may be applied by the 
Governor to any lawful purpose approved by the President. 

I have the honor to be, very respectfully, 


C. CUSHING. 
To THE PRESIDENT. 


RIGHT OF EXPATRIATION. 


Citizens of the United States possess the right of voluntary expatriation, sub- 
ject to such limitations, in the interest of the state, as the law of nations or 
acts of Congress may impose. 


ATTORNEY GENERAL’S OFFICE, 
October 81, 1856. 


Sir: I have to apologize to you for having omitted to reply, 
at an earlier day, to your communication, enclosing extract 
from a letter addressed to Mr. Vroom, Minister of the United | 
States in Prussia, by the Count de Montgelas, Minister of 
Bavaria at the same court, and requesting me to consider the 
question of law propounded by the Count de Montgelas. 

The question is, “‘ Whether, according to the laws of the 
United Stafes of America, a citizen thereof, when he desires to 
expatriate himself, needs to ask either from the Government of 
the United States, or of the State of which he is the immediate 
citizen, permission to emigrate; and if so, what are the penalties 
of contravention of the law?” 

It might suffice, perhaps, for me to say that there is no 
provision of law on the subject in the Constitution of the United 
States, or in any act of Congress; and that, therefore, a citizen 
of the United States, desiring to emigrate, is free to do so, 
without express consent of the Government of the Union; and 
that no law of any one of the States forbids the citizen thereof 
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to emigrate, or imposes any penalties on him if he do so without 
the consent of such State. 

This naked statement, however, though a substantial response 
to the inquiry, leaves out of view some relations of the subject, 
which, in deference to the possible wishes of the Count de 
Montgelas, it may be desirable to expose. 

In the popular discussions of the United States, it is common 
to assume that the theory of their political organization requires, 
and that their laws admit, unlimited right of emigration. 

This impression is partly derived from the fact that, the 
United States having so recently by force made themselves 
independent of Great Britain, ideas of right, which belong to 
revolutionary epochs, still predominate over those of duty, which 
belong to the regular action of all political society, and the 
importance of which grows more and more apparent with every 
year’s duration of the Union. 

To justify the supposition of unlimited right of emigration, it 
is common to appeal to the provisions of the Constitution of the 
United States, and of its laws regulating the naturalization of 
foreigners. These provisions do, indeed, show that the encou- 
ragement of foreign immigration is a feature: of the public 
policy of the United States, and suggest implication, that, in 
the spirit of international equity, we shall concede to our own 
citizens a reciprocal faculty of emigration, and of foreign 
naturalization, involving abjuration of allegiance to the Union. 

Acting on these impressions, attempts have been made, from 
time to time, in the Congress of the United States, to legalize 
the right of emigration; but, on all such occasions, careful 
scrutiny has made evident the fallacy of the popular assumption, 
and has caused the whole subject to be left, as it now stands, as 
a question of our public law, unsolved in its complete generality, 
—pbut with elements of solution, which have not failed to strike 
the observation of many jurists and statesmen of the United 
States. 

To begin: it is true, as the tenor of the question of the Count 
de Montgclas implies he presumed might be the case, that the 
conditions of citizenship of the United States and of any one 
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of the States are not identical; that is to say, it may happen 
that by the laws of a given State a person shall be a citizen 
thereof, and still not be a citizen of the United States. Nor 
does it follow, because he is a citizen of a given State by the 
very letter of its laws, that therefore he is of every or any other 
State. Persons may be, and in fact are, citizens of the State 
of Massachusetts, that is, invested with all the rights, political 
and municipal, which its institutions can bestow, without being 
citizens of the State of Virginia or of the United States. But 
the distinctions, which exist in this respect, are not very 
important in international relations; and so far as they are 
anywise material, they will come up incidentally in considering 
the duties and the rights of citizens of the United States. 

Neither in the Constitution nor in the laws of the United 
States is there any definition of citizenship. The Constitution, 
which is the organic law of the Union, confines the exercise of 
all the great functions of state to citizens, and some of these 
functions to natural citizens; and it empowers Congress to 
enact laws of naturalization. Such laws have been enacted, 
and provide, in effect, that any free white alien, after five years’ 
residence in the country, and two years’ intermediate Weclaration 
of intention to become a citizen, may become such, on his making 
proof of good character, and abjuring, in certain prescribed 
forms, all foreign allegiance, and taking oath of allegiance to 
the United States. And many ordinary municipal rights are, 
by other laws, capable of being enjoyed by citizens alone: such 
as the ownership of merchant-ships, the command and in part 
the manning of such ships, and the purchase of public lands by 
pre-emption. | 

To this it may be added, that in many of the States, the right 
to own land within the same is by their laws restricted to citizens 
of the United States. But, I repeat, citizenship, whether 
acquired by birth or by naturalization, is not a thing specifically 
defined in its elements, either by the Constitution or by the laws 
of the Union. 

Nor is there, in the Constitution or laws of the United States, 
any general provision to define how the rights of citizenship 
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may be lost, or its duties be made to cease, whether by one’s 
- own act or by that of the Government. 

And, in the codes of the States, there is occasional confusion 
of thought, arising from the want of proper attention to the 
difference between the enjoyment of mere civil rights, the right 
of suffrage, and the right of citizenship as a political status of 
persons, independent of their sex, age, or condition. Thus, 
women, minors, and some other persons do not possess the right 
of suffrage in any of the States, although citizens of the United 
States; and it is possessed in some of the States by persons 
who are not citizens of the United States. 

As to citizenship, and its termination, though we do not find 
them defined by any law of the Union, still we may gather the 
prevailing thought of the nation on the subject, by inspecting 
the legislation of some of the States. 

In truth, we must divide the people of the United States into 
two classes: those in the full enjoyment of all the rights of 
citizenship, and those deprived of some or all of those rights; 
and then we must distinguish between such of the inhabitants 
of the country ag are citizens, and such as are subjects only, 
and whether capable or not of becoming citizens, yet not so at 
the present time. I allude, in the latter case, to the Indians, 
who, in some of the States, are the subjects of the State in 
which they exist, but who are in general subjects of the United 
States; and to the Africans or persons of African descent, who, 
being mostly of servile condition, are of course not citizens, but 
subjects, in reference as well to the respective States in which 
they reside as to the United States. 

In the sequel of these remarks, it will be seen that the 
distinction between citizens and subjects, in the United States, 
is material to the just appreciation of the question of the right 
of emigration in its domestic relations, and still more in its 
foreign relations, and especially as admonitory of candid con- 
sideration of the laws regulating emigration, which exist in 
some of the countries of Europe. 

These are prefatory considerations. I proceed now to state 
how far limitations of the right of emigration are imposed in 
fact, by the laws either of the Union or of individual States. 
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The Union, as already explained, has not as yet undertaken to 
formalize any general law, either of citizenship or of emigration. 
One of the States, Virginia, has done this; and its express 
legislation on the subject, though imperfect, is quite suggestive, 
and leads directly to important reflections. 

The code of Virginia contains the following provisions: 

“<1. All free white persons born in this state, all free white 
persons born in any other state of this Union, who may be or 
become residents of this State, all aliens being free white per- 
sons naturalized under the laws of the United States, who may 
be or become residents of this State; all persons who have 
obtained a right to citizenship under former laws, and all child- 
ren, wherever born, whose father, or if he be dead, whose 
mother, shall be a citizen of this State at the time of the birth 
of such children, shall be deemed citizens of this State. 

«2. Whensoever any citizen of this State, by deed in writing, 
executed in the presence of, and subscribed by, two witnesses, 
and by them proved in the court of the county or corporation 
where he resides, or by open verbal declaration made in such 
court and entered of record, shall declare that he relinquishes 
the character of a citizen of this State, and shall depart out 
of the same, such person shall from the time of such departure 
be considered as having exercised his right of expatriation, so 
far as regards this State, and shall thenceforth be deemed no 
citizen thereof. 

“¢3. When any citizen of this State, being twenty-one years 
of age, shall reside elsewhere, and in good faith become the 
citizen of some other State of this Union, or the citizen or 
subject of a foreign state or sovereign, he shall not, while the 
citizen of another state, or the citizen or subject of a foreign 
state or sovereign, be deemed a citizen of this State. 

‘°4. No such act of becoming the citizen or subject of a 
foreign state or sovereign, and no act under the second section, 
shall have any effect if done while this State or the United 
States shall be at war with any foreign power.” 

(Revised Code, tit. 11.) 

Without stopping to comment on the conditions of citizen- 

ship here laid down, let us attend to the conditions of its relin- 
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quishment. These are two, namely: 1. Solemn declaration of 
intention to emigrate, with actual emigration. 2. Residence 
elsewhere, that is, actual emigration from the State, and the 
assumption in good faith of citizenship in some other State of 
the Union, or of allegiance to a foreign state or sovereign. 

But the rights thus defined are of the change of citizenship, 
which involves emigration; not of pure emigration. The law 
does not comprehend the case of subjects of the State. 

And the rights accorded are with significant restriction: 
they cannot be exercised in time of war. That is, the legislator, 
while nominally admitting the general right of citizens to emi- 
grate, reflected that it would not answer to leave the right 
‘without such limitation, at least, as to deprive the citizen of the 
power to abstract himself from the public service in certain 
emergencies, by emigration, or, under the same emergencies, 
to shelter acts of treason under pretences of emigration. 

Thus, in the very act of legalizing emigration, the State of 
Virginia declares expressly that the right is, in its judgment, 
subject to the paramount rights of the State. 

How could it be otherwise? If the State owes protection 
to the citizen, does not the citizen owe service to the State ? 
Above all, in a republican country, in which the State is but 
the congregation of the citizens, are not the interests of all 
bound up together into a unity of common interest, so that 
rights are but correlative to obligations? The assumption of 
the unlimited right of emigration would make of the inhabitants 
of @ country a mere collection of individuals each pursuing 
blindly his own passionate or narrow view of his apparent per- 
sonal interests, instead of an organized political society, com- 
bining individual right with public power, and maintaining the 
true rights of individuals as well against individual wrongdoers 
as foreign foes, by means of the aggregate force of the State. 
But of this more hereafter. 

To return to the actual laws of Virginia. These, in formali- 
zing the right of emigration, impose restriction upon it, and 
thus recognise the public right of restriction. 

But other restrictions of the right are found in the laws of 
the same State. 
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A citizen of Virginia, it is clear, does not effectually cast off 
any private obligations of his, whether relating to person or 
property, by pretence of emigration. He may, it is true, be 
sheltered by the foreign jurisdiction, and thus enabled to evade 
legal obligations existing in the State of Virginia; but those 
obligations do not the less continue in force within that State, 
until discharged by its laws. This doctrine comprehends citi- 
zens of the State, and a fortiort its subjects. 

But the more material question is of the obligations of citi- 
zens to the State itself. And here, the proposition is a general 
one; thus, a citizen of the State of Virginia cannot, by emi- 
gration, discharge himself of any obligation to the State, the 
non-performance of which involves by its laws any penal con- 
sequence. If he leave the State under such circumstances, 
though under pretence of expatriation, he is a fugitive from 
Justice, not a lawful emigrant; the State will demand his extra- 
dition from the State to which he assumes to emigrate, and 
obtain it, in virtue of an express provision of the Constitution 
of the United States; and the State will itself deliver up, on 
demand, any such person undertaking to emigrate to it from 
any other State. (Code, tit. x, ch. 17, § 8-16.) 

The State of Kentucky imitated the State of Virginia in 
this respect, repeating in substance, and almost in the same 
words, the enactment of the latter as well as to citizenship as 
expatriation. | 

No other State of the Union has, so far as my observation 
extends, attempted to solve these interesting questions by 
express legislation. 

The Constitution of the State of Pennsylvania declares that 
‘‘emigration from the State shall not be prohibited,”’ (Art. ix, 
§ 25.) The same provision is contained in the Constitution of 
the State of Indiana, and, it may be, of some other States. 
But this declaration is to be taken subject to all the qualifica- 
tions, which have been exhibited in discussing the institutions 
of the States of Virginia and Kentucky. 

The nature of these qualifications may be illustrated further, 
by supposing the militia of the State of Pennsylvania or of 
Indiana to be in the field. If a discontented soldier in the 
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ranks undertakes to escape his duties by professed emigration, 
will that profession be admitted by the State? Undoubtedly 
not. It will reply that desertion cannot be covered up under 
the cloak of emigration; in a word, that emigration or expa- 
triation cannot shelter a criminal act, and is of necessity subject 
to conditions of the service of the State. 

If we pass now to the legislation of the United States, we 
shall encounter a series of provisions, which confirm the conclu- 
sions already drawn from the legislation of the States, involving 
_ the general doctrine that a citizen of the United States cannot, 
of right, discharge himself by emigration from subsisting obli- 
gations, either private ones or to the Union. 

In the first place, the Federal Government recognises the 
general doctrine that a citizen or subject cannot, by pretence 
of expatriation, relieve himself from any existing penal liability 
to the Union, or to any one of its States. It provides, by the 
Constitution and by laws, for the extradition of fugitives from 
service or crime as between the States respectively; and it 
provides, by numerous treaties and by laws, for the extradition 
of fugitives from justice as between the United States and 
foreign governments. 

Nor, in the second place, can it be deabied that the same 
doctrine may be applied in the United States to some cases in 
which the act of expatriation is itself, in motive as in fact, an 
evasion of duties to the State. Thus, we should not be prepared 
to admit that a soldier in the Army, or a seaman in the Navy, 
can, by pretence of expatriation, relieve himself from the charge 
of desertion; or an officer of the Army or Navy on the same 
pretence anticipate and escape a charge of treason involved in 
the very act of expatriation. 

To the contrary of this, we have the case reported of one 
Elijah Clark, who was tried and sentenced as a spy during the 
last war between the United States and Great Britain, although 
he had professedly emigrated to Canada. (Breckenridge’s Mis- 
cellanies, p. 409.) 

For there is unanimity of opinion among jurists and states- 
men alike, that expatriation, even if admitted of general right, 
must not involve any collateral violation of law or of duty to 
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the State or to fellow-citizens. ‘The laws do not admit,” says 
Mr. Jefferson, “that the bare commission of a crime amounts, 
of ‘itself, to a divestment of the character of citizen, and with- 
draws the criminal from their coercion.” (Letter to Mr. Morris, 
August 16, 1798. American State Papers, Foreign Relations, 
vol. i, p. 169.) : 

This remark of Mr. Jefferson’s is the more significant, inas- 
much as he applied it to the very case of alleged emigration as 
the cover of acts in violation of the neutrality of the United 
States. 

But here debate opens. The Government of the United 
States commenced with successful revolution; it was organized 
on the hypothesis of allowing the largest range to individual 
volition compatible with public safety ; the people of the United 
States are composed of emigrants from Europe, most of whom 
expatriated themselves in order to escape from oppression, or, 
if you please, legal impediments to personal action, in the coun- 
tries of their birth,—and many of whom were the actors and 
the victims of revolutions or of civil wars. Thus it happens 
that the sympathies of the people of the United States, and to 
a certain degree their laws, tend to admit full freedom of expa- 
triation, under all circumstances, where the inducement is~ 
political opinion or action. 

Accordingly, the United States, while readily entering into 
treaty stapulations with foreign governments for the reciprocal 
extradition of persons accused of mere municipal offences, have 
never conceded, and of course never asked, the extradition of 
persons accused of political offences, or other acts in derogation 
of mere allegiance. ; 

Meanwhile, in matters akin to this in principle, though appa- 
rently distinct, the legislators and the courts of the United States 
have exhibited much uncertainty of opinion, consequent on the 
popular assumption of a theory of unlimited right of emigra- 
tion, and the undeniable difficulty of reconciling that theory to 
some of the exigencies of public security and peace. 

For the preservation of the neutrality of the United States, 
we have enacted laws, which forbid foreign recruitments in the 
country, or the equipment of expeditions therein, by land or 
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sea, for the purpose of hostilities against any government with 
which the United States are at peace. These enactments pro- 
ceed on the sound hypothesis that the right of war belongs only 
to States, not to individuals. These enactments also recognise 
the fact that no country can permit its inhabitants to make war 
on the inhabitants of another country, without giving just 
umbrage to the latter, violating the principles of natural justice 
and of international law, and thus in the end superinducing 
war between the two governments. Nothing can be plainer than 
the position that the body politic should determine the question 
of peace or war through its appointed agents, legislative or 
executive. And no government, which respects its own dignity, 
or desires to maintain its independence and sovereignty, will 
suffer unauthorized individuals to wield at will this the highest 
of all the political functions of a state. 

The remarks of Mr. Jefferson are pertinent and conclusive 
on this point. In a dispatch of his already quoted, he says: 

* * “Tf one citizen has a right to go to war of his own 
authority, every citizen has the same. If every citizen has that 
right, then the nation (which is composed of all its citizens) has 
a right to go to war, by the authority of its individual citizens. 
But this is not true, either on the general principles of society, 
or by our Constitution, which gives that power to Congress 
alone, and not to the citizens individually. Then the first 
position was not true, and no citizen has a right to go to war 
of his own authority; and for what he does without right he 
ought to be punished. 

‘Indeed, nothing can be more obviously absurd, than to say 
all the citizens may be at war, and yet the nation at peace.” 
(Ubi supra, p. 168.) 

Of course, laws of this description are just in themselves and 
conformable to reason ; and, as such, have been constantly main- 
tained by the United States. 

In this condition of the law, a case of prize, in which one of 
the questions was whether the capture was invalidated by reason 
of the cruiser having been fitted out in the United States, in 
violation of law, came up for adjudication in the Supreme Court 
of the United States; and, as incidental to this question, there 
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was elaborate discussion, at the bar, of the right of expatria- 
tion, induced by the fact that the commander of the cruiser 
assumed, as preparation for that command, to have renounced 
his allegiance to the United States. (Talbot v. Janson, i Dal- 
las’ Rep. p. 383.) 

It clearly appeared in the case that the cruiser was armed 
and fitted out in fraud of the law; and for that reason the prize 
was restored to her owners. ‘Two of the judges, Chief Justice 
Rutledge and Justice Wilson, rested on this point, with but 
brief allusion to the question of expatriation; but the other 
three spoke of this in terms not to be mistaken. 

Justice Patterson made the significant remark, ‘It is an ob- 
vious principle, that an act of illegality can never be construed 
Into an act of emigration or expatriation. At that rate, treason 
and emigration, or treason and expatriation, “dale, in certain 
cases, be synonymous terms.”’ 

To which he added the query, “ Can that emigration be legal 
and justifiable which commits or endangers the neutrality, peace, 
or safety of the nation of which the emigrant is a member?” 

Justice Cushing calls attention to the necessity of proving 
the bona fides of an alleged act of expatriation; which is the 
more essential in the case of persons who engage in illegal mil- 
itary enterprises under the guise of emigration, and who do 
not, in purpose or fact, renounce their allegiance to their native 
government, and do not hesitate to claim its protection when 
they become involved in difficulties by reason of their illegal 
undertaking. 

But Justice Iredell entered fully into the general merits of 
the subject, as follows : 

“That a man ought not to be a slave; that he should not be 
confined, against his will, to a particular spot, because he hap- 
pened to draw his first breath upon it; that he should not be 
compelled to continue in a society to which he is accidentally 
attached, when he can better his situation elsewhere, much less 
when he must starve in one country, and may live comfortably 
in another ; are positions which I hold as strongly as any man, 
and they are such as most nations in the world appear clearly 
to recognise. 
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‘‘ The only difference of opinion is, as to the proper manner 
of executing this right. 

‘¢ Some hold that it is a natural, unalienable right in each in- 
dividual; that it is a right upon which no act of legislation can 
lawfully be exercised, inasmuch as a legislature might impose 
dangerous restraints upon it; and, of course, it must be left to 
every man’s will and pleasure to go off, when, and in what 
manner he pleases. 

‘‘This opinion is deserving of more deference, because it 
appears to have the sanction of the Constitution of this State 
(Pennsylvania), if not of some other states in the Union. 

‘IT must, however, presume to differ from it, for the following 
reasons : 

“1. It is not the exercise of a natural right in which the 
individual is to be considered as alone concerned. As every 
man is entitled to claim rights in society, which it is the duty 
of the society to protect, he, in his turn, is under a solemn 
obligation to discharge all those duties faithfully which he owes, 
as a citizen, to the society of which he is a member, and, as a 
man, to the several members of the society, individually, with 
whom he is associated. Therefore, if he has been in the exer- 
cise of any public trust, for which he has not fully accounted, 
he ought not to leave the society until he has accounted for it. If 
he owes money, he ought not to quit the country and carry all 
his property with him, without leave of his creditors. Many 
other cases might be put, showing the importance of the pub- 
lic having some hold of him, until he has fairly performed all 
those duties which remain unperformed, before he can honestly 
abandon the society for ever. But, it is said, his ceasing to be 
a citizen does not deprive the public, or any individual of it, 
of remedies in these respects. Yet, the right of emigration is 
said to carry with it the right of removing his family and 
effects. What hold have they of him afterwards? 

‘<2. Some writers on the subject of expatriation say a man 
shall not expatriate in a time of war, so as to do a prejudice to 
his country. But, if it be a natural, unalienable right, upon 
the footing of mere private will, who can say this shall not be 
exercised in time of war as well as in time of peace, since the 
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individual, upon that principle, is to think of himself only? I 
therefore think, with one of the gentlemen for the dofendant, 
that the principle goes to a state of war as well as peace, and 
It must involve a time of the greatest public calamity, as well 
as the profoundest tranquillity. 

“3. The very statement of an exception in time of war, 
shows that the writers on the law of nations, upon the subject 
in general, plainly mean, not that it is aright to be always 
exercised without the least restraint of his own will and pleasure, 
but that it is a reasonable and moral right, which every man 
ought to be allowed to exercise, with no other limitation than 
such as the public safety or interest requires, to which all private 
rights ought and must for ever give way. 

‘‘ And if, in any government, principles of patriotism and 
public good ought to predominate over mere private inclination, 
surely they ought to do so in a republic founded on the very 
basis of equal rights, to be perfectly enjoyed in every instance, 
where the public good does not require a restraint. 

“4, In some instances, even in time of war, expatriation - 
may fairly be permitted. It ought not then to be restrained. 
But who is to permit it? The legislature surely, the constant 
guardian of the public interest, where a new law is to be made, 
or an old one dispensed with. If they may take cognisance in 
one instance, (as, for example, in time of war,) because she 
public safety may require it, why not in any other instance, 
where the public safety, for some unknown cause, may equally 
require it? Upon the eve of a war, it may be still more 
important to exercise it, as we often see in case of embargoes. 

“5. The supposition, that the power may be abused, is of no 
importance, if the public good require its exercise. This feverish 
jealousy is a passion that can never be satisfied. No man 
denies the propriety of the legislature having a taxative power. 
Suppose it should be seriously objected to, because the legis- 
lature might tax to the amount of nineteen shillings to the pound. 
They have the power, but does any man fear the exercise of it ? 
A legislature must possess every power necessary to the making 
of laws. When constructed as ours is, there is no danger of 
any material abuge. But a legislature must be weak to the 
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extremest verge of folly, to wish to retain any man as a citizen, 
whose heart and affections are fixed on a foreign country, in 
preference to his own. They would naturally wish to get rid 
of him as soon as they could, and, therefore, perhaps, the proper 
precaution would be, to restrain acts of banishment, (if such 
could be at all permitted,) rather than to limit the legislative 
control over expatriation. But is there no danger of abuse on 
the other side? Have not all the contentions about expatriation 
in the courts, arisen from a want of the exercise of this very 
authority? For, if the legislature had prescribed a mode, 
every one would know whether it had or had not been pursued, 
and all rights, private as well as public, would be equally guarded ; 
but, upon the present doctrine, no rights are secured, but those 
of the expatriator himself. I, therefore, have no doubt, that, 
when the question is in regard to a citizen of any country, whose 
constitution has not prohibited the exercise of the legislative 
power in this instance, it not only is a proper instance in which 
it may be exercised, but it is the duty of the legislature to 
make such provision, and for my part, I have always thought 
the Virginia Assembly showed a very judicious foresight in 
this particular.”” (Ubi supra, p. 163.) 

It is impossible to misapprehend the general effect of the 
opinion expressed by Mr. Justice Iredell. It disaffrms unlim- 
ited right of expatriation. It reserves all the rights of the 
state in the premises. (Sergeant's Constitutional Law, p. 819.) 

Indeed, when this case first made its appearance in the 
admiralty court of the State of South Carolina, under all the 
influences of local sympathies to bias him, the Judge, (Bee,) in 
maintaining the right of expatriation and emigration, expressly 
adds the conditions: ‘‘ Where no legal prohibition exists, and 
no prejudice is done thereby.’’ (Jansen v. The Christina Mag- 
dalena, Bee’s Rep., pp. 11, 23.) 

This was in the year 1794. In the year 1799, the same 
question recurred, but under different circumstances. Indict- 
ment was found in the proper court of the United States, 
against a person, a natural citizen of the United States, charged 
vith acts of hostility against a foreign government, who pleaded 
that he had expatriated himself, and become the subject of the 
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belligerent state in whose service he committed the acts of 
hostility. But the plea was overruled by the court (Chief 
Justice Ellsworth), and the party was convicted and sentenced. 
(The United States v. Williams, ii Cranch’s Rep. p. 82, note.) 

In this case, the Chief Justice said, and said truly, that the 
political society, that is, the whole body of the citizens associated 
in a government, had rights, as well as its individual citizens; 
and that the latter had no rights to be enjoyed, to the destruction 
of the whole society. He also said, with truth, that ‘The most 
visionary writers on this subject do not contend for the principle 
in the unlimited extent, that a citizen may at any and at all 
times renounce his own, and join himself to a foreign, country.” 
These views, it is clear, are in accordance with the spirit and 
letter of the existing laws of the States of Virginia and 
Kentucky. 

The opinion, expressed by the Chief Justice on this occasion, 
was much criticised at the time; but with the less reason, 
considering, as the facts in the case indicate, that the party 
assumed foreign allegiance only for the special purpose, and then 
returned to reclaim his ancient rights as a citizen of the United 
States. 

No laws in any country would be capable of execution, if men 
were allowed to oscillate thus between different allegiances, at 
the dictate of caprice or self-interest. 

There was another act of Congress, in the execution of which, 
questions of the same class came once again before the Supreme 
Court of the United States. 

During the partial estrangement which occurred between the 
United States and the French Republic, at the close of the last 
century, an act of Congress was passed, which, for the time 
being, prohibited all commercial intercourse with France on the 
part of persons resident within the United States, or under their 
protection; and subjected to forfeiture all vessels employed in 
the prohibited commerce, and belonging to persons residing in 
the United States, or to citizens thereof residing elsewhere. It 
contained other provisions in the same spirit, not material to 
the present question. 

While such was the law, a vessel was captured, and came 
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before the courts of the United States for adjudication, under 
circumstances which raised the question whether her owner fell 
within the scope of persons to whom commerce with France was 
prohibited. 

This person was born in the State of Connecticut before it 
became independent of Great Britain, and thus might, perhaps, 
have claimed the rights of citizenship in the United States. 
But he went to the Danish island of St. Bartholomew's at an 
early age, married and was domiciled there, and became a 
subject of Denmark. 

Upon these facts, the whole question of expatriation passed 
in review before the Supreme Court. The Court, by Chief 
Justice Marshall, disposed of it in these words: 

“Jared Shattuck, having been born within the United States, 
and not being proved to have expatriated himself according to 
any form prescribed by law, is said to remain a citizen, entitled 
to the benefit, and subject to the disabilities imposed upon 
American citizens; and, therefore, to come expressly within the 
description of the act which comprehends American citizens 
residing elsewhere. 

‘‘Whether a person born within the United States, or 
becoming a citizen according to the established laws of the 
country, can divest himself absolutely of that character, other- 
wise than in such manner as may be prescribed by the law, is a 
question, which it is not necessary at present to decide. The 
cases cited at bar, and the arguments drawn from the general 
conduct of the United States on this interesting question, seem 
completely to establish the principle that an American citizen 
may acquire, in a foreign country, the commercial privileges 
attached to his domicil, and be exempted from the operation of 
an act expressed in such general terms as that now under 
consideration. Indeed, the very expressions of the act would 
seem to exclude a person under the circumstances of Jared 
Shattuck. He is not a person under the protection of the 
United States. The American citizen, who goes into a foreign 
country, although he owes local and temporary allegiance to 
that country, is yet, if he performs no other act changing his 
condition, entitled to the protection of our Government, and if, 
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without the violation of any municipal law, he should be oppressed 
unjustly, he would have a right to claim that protection, and 
the interposition of the American Gvoernment in his favor 
would be considered a justifiable interposition. But his situation 
is completely changed, where by his own act he has made 
himself the subject of a foreign power. Although this act may 
not be sufficient to rescue him from punishment for any crime 
committed against the United States, a point not intended to 
be decided, yet it certainly places him out of the protection of 
the United States while within the territory of the sovereign to 
whom he has sworn allegiance, and consequently takes him out 
of the description of the act. 

“Tt is, therefore, the opinion of the Court, that the ‘Charming 
Betsy,’ with her cargo, being at the time of her recapture the 
bona fide property of a Danish burgher, is not forfeitable in 
consequence of her being employed in carrying on trade and 
commerce with a French island.’”’ (Murray v. Schooner Charming 
Betsy, ii Cranch, pp. 64, 119.) 

It is observable, that the court carefully abstain from assert- 
ing any unlimited right of expatriation. Nor was any such 
right pretended among the eminent counsel, Messrs. Key, Alex- 
ander J. Dallas, and Martin, who argued the case. On the 
contrary, it was conceded on all hands, in the words of Mr. 
Dallas, ‘‘that a man cannot expatriate himself, unless it be 
done in a fit time, with fairness of intention, and publicity of 
act.” (Ubi supra, p. 109.) 

At the commencement of the last war between the United 
States and Great Britain, this question again presented itself, 
In two cases of great interest, where, however, the main ques- 
tion being of the effect of commercial domicil on the national 
character, the doctrine of expatriation was touched, only, 
without being elucidated. (The Venus, viii Cranch, p. 253; 
The Francis, Ibid. p. 835.) In each of these cases, the party 
concerned was a native of Great Britain, who, after coming to 
the United States and being naturalized here, returned to Great 
Britain, and there resided at the time of the declaration of 
war. Laying aside all consideration, either of naturalization 
er of expatriation, the Supreme Court, in discussing the effect 
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of their commercial domicil in the enemy’s country, conceded to 
them, for the argument’s sake, all the rights of native Americans. 

Soon after this, in a question of the ownership of a vessel 
as bearing upon the question of domestic or foreign bottom, Mr. 
Justice Washington said: | 

‘“T do not mean to moot the question of expatriation, founded 
on the self-will of a citizen, because it is entirely beside the 
business before the court. It may suffice for the present to 
say, that I must be more enlightened on this subject than I 
have yet been, before I can admit that a citizen of the United 
States can throw off his allegiance to his country without some 
law authorizing him to doso.’”’ (United States v. Gillies, i Peters’ 
C. C. Rep. p. 159, 161.) 

Finally, at a later period, the same question came before the 
Supreme Court, and was argued by eminent counsel, including 
Mr. Tazewell and Mr. Webster, in exposition of a clause of 
the existing treaty between the United States and Spain, which 
prohibits the citizens or subjects of the respective contracting 
parties from taking commissions to cruise in private-armed 
vessels against the other, under penalty of being considered 
pirates. On this occasion, Justice Story, in delivering the opin- 
ion of the court, made the following observations : 

“ This view of the question renders it unnecessary to consider 
another, which has been discussed at the bar, respecting what 
is denominated the right of expatriation. It is admitted by 
Captain Chayton, in the most explicit manner, that, during this 
whole period, his wife and family have continued to reside at 
Baltimore; and, so far as this fact goes, it contradicts the sup- 
position of any real change of his own domicil. Assuming, for 
the purposes of argument, that an American citizen may, inde- 
pendently of any legislative act to this effect, throw off his own 
allegiance to his native country—as to which we give no opin- 
ion—it is perfectly clear that this cannot be done without a 
bona fide change of domicil, under circumstances of good faith. 
It can never be asserted as a cover for fraud, or as a justifica- 
tion for the commission of a crime against the country, or for 
a violation of its laws, when this appears to be the intention of 
the act. It is unnecessary to go into a further examination of 
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this doctrine; and it will be sufficient to ascertain its precise 
nature and limits when it shall become the leading point of a 
judgment of the court.” (The Santissima Trinidad, vii Whea- 
ton, p. 288, 347.) | 

There is one other important relation of the subject, in which 
it has come before the Supreme Court of the United States, 
and that is in the discussion of questions of allegiance as bear- 
ing on the rights of property of persons, who, though natives 
of the-United States, yet left the country on its revolutionary 
separation from Great Britain. It is the celebrated question 
of the ante-nati, discussed in Calvin’s case, (vii Co. R., p. 18 b,) 
and previously determined by Bracton. (De Legibus Angliz, 
fol. 427 b.) 

In disposing of such cases, the Supreme Court has occasion- 
ally, and at a relatively late time, referred to the question in 
very expressive language. Thus, in one of them, Justice 
Thompson assumes that “allegiance may be dissolved by the 
mutual consent of the government and its citizens and subjects,’ 
(Inglis v. Sailors’ Snug Harbor, iii Peters’ R. p. 99, 125;) and 
in another, Justice Story says, ‘“‘ The general doctrine is, that 
no persons can, by any act of their own, without the consent 
of the government, put off their allegiance and become aliens.” 

Shanks v. Dupont, Ibid. p. 242, 247.) ° 
' Here, in so far as regards the views of the Supreme Court 
or its members, the matter stands,—unadjudicated as decision, 
but not undetermined as opinion. After carefully reviewing 
the whole subject, Chancellor Kent pronounces the better opin- 
ion to be, that a citizen cannot renounce his allegiance to the 
United States without permission of the Government, to be de- 
clared by law. (Commentaries, vol. ii, p. 49.) It is a significant 
fact, at all events, that, on so many occasions when the ques- 
tion presented itself, not one of the judges of the Supreme 
Court has affirmed, while others have emphatically denied, the 
unlimited right of expatriation from the United States. 

This exposition of the opinions on the question of the right 
of expatriation by the judicial authorities of the United States, 
would be incomplete without some brief statement of what has 
occurred on the subject in the courts of the States. 
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Observations on the subject occur in sundry cases of the class 
already spoken of, where the main question was of land belong- 
ing to persons, who were born in the United States before their 
separation from Great Britain, but adhered to the mother coun- 
try. As the law of England maintains the unalterable perpe- 
tuity of allegiance,—and, as that of England, transmitted to 
many of the States of the Union, denies the capacity of aliens 
to hold lands,—the question of citizenship repeatedly came before 
the courts in the early years of the Republic. 

In such a case in the State of Massachusetts, its Supreme 
Court, by Chief Justice Parsons, say: 

‘¢ Protection and allegiance are reciprocal. The sovereign 
cannot refuse his protection to any subject, nor discharge him 
from his allegiance against his consent; and he will remain a 
subject, unless disfranchised as a punishment for some crime. 
So, on the other hand, he can never discharge himself from his 
allegiance to his sovereign, unless the protection which is due 
to him from the laws is unjustly denied him. (Ainslie v. Mar- 
tin, vi Mass. R. p. 460.) 

Here, a most important condition of the rightfulness of the 
claim of the society, as against the citizen, is indicated, namely, 
that the laws of the country afford him due protection. 

In a case of the same character in the State of Pennsylvania, 
her Supreme Court, by Chief Justice Tilghman, speaks of a 
‘principle, not compatible with the Constitution of Pennsyl- 
vania or her sister States; that is to say, that no man can, even 
for the most pressing reasons, divest himself of the allegiance 
under which he was born.” (Jackson v. Burns, iii Binney’s R. 
p- 75, 85.) 

Allusions to the point, as being yet unsettled, occur in the 
State of Alabama, in a case where distinction between emigra- 
tion and expatriation is well suggested. (Beavers v. Smith, 
Alabama Reports, N. S., vol. xi p. 20, 29.) 

The doctrine is touched, also, in several cases involving mat- 
rimonial rights, as affected by domicil or citizenship; but with- 
out any result of importance. (See Bishop on Marriage, b. vii.) 

But, of the cases in the several States, those adjudged by 
the courts of Virginia and Kentucky are the most important, 
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because of the special laws of those two States on the subject 
of citizenship; and these cases also possess intrinsic interest. 

Controversy arose in the State of Virginia, in a matter not 
material to be here explained, which presented the immediate 
question of expatriation from the State, but involved in argu- 
ment that of expatriation generally. (Murray v. McCarty, ii 
Mumford’s R. p. 393.) 

In this case, Judge Cabell, with concurrence of his associates 
of the court, affirms the general right of expatriation in these 
words : 

“Nature has given to all men the right of relinquishing the 
society, in which birth or accident may have thrown them and 
of seeking subsistence and happiness elsewhere; and it is be- 
lieved that this right of emigration, or expatriation, is one of 
those inherent rights, of which, when they enter into a state of 
society, they cannot, by any compact, deprive or divest their 
posterity. But, although municipal laws cannot take away or 
destroy this great right, they may regulate the manner, and 
prescribe the evidence of its exercise; and in the absence of 
these regulations juris positivt, the right must be exercised 
according to the principles of general law.’’ (Ibid. p. 396, 397.) 

The same judge suggests reasonable doubt of the effect of 
that provision of the law of Virginia, which requires a formal 
declaration of the purpose of change of citizenship. ‘“TIf,’’ he 
says, “‘arguments drawn from the long and uniform practice 
of a country are ever allowed to have any influence on a ques- 
tion concerning the construction of its laws, they might here 
be urged with much force. For, of the innumerable emigrants 
from Virginia, who have overspread the Southern and Western 
States and Territories, and filled their highest offices, it is 
believed that not one has ever deemed it necessary to conform 
to our act concerning expatriation. Are they still citizens of 
this State?’ (Ibid. p. 399.) 

And he adds expression of opinion, that, “if a citizen of 
Virginia shall have departed out of this Commonwealth with an 
open and avowed, fair and bona fide, intention of quitting it, 
and of becoming a citizen of some other State, and shall, in 
fact, have become a citizen thereof, that, from thenceforth, he 
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ceased to be a citizen of Virginia, notwithstanding he may have 
omitted to comply with the requisites of our expatriation act.” 
(Ibid. p. 400.) 

Judge Roane, another member of the court, dwells on the 
important fact of the difference between citizenship of a State 
and that of the United States; the consideration of which 
leads him to say, among other things: 

‘‘T entirely subscribe to the doctrine that the situation of 
America, in this particular, is new, and may produce new and 
delicate questions; that we have sovereignties moving within 
sovereignties ; that allegaince to a particular State is one thing, 
and that to the United States is another; that a renunciation 
of the former allegiance docs not draw after it a renunciation 
of the latter; and that a statute of the United States on the 
subject of expatriation is much wanted.’’ (Ibid. 403.) 

And the same distinction draws after it the following reflec- 
tion : 

‘‘ The power of expatriation, in relation to the Commonwealth 
of Virginia, is one, with which Congress had certainly nothing 
to do; it is not granted in the instrument of government; and 
it is a fundamental principle in our system, that each State 
retains every power, jurisdiction, and right, which is not dele- 
gated to the United States by the Constitution, nor prohibited 
by it to the States. The power of legislation on the subject 
of expatriation from the Commonwealth of Virginia, has not 
and ought not to have been given up by Virginia, to the United 
States.”’ (Ibid. p. 405.) 

As to which, it may be observed, that, undoubtedly, the State 
of Virginia may determine who is a citizen of that State, in 
relation to any matter of the proper jurisdiction of the State, 
but not in matters of the jurisdiction of the United States. 
The question of citizenship, for instance, as affecting the right 
to hold lands in the State, the State itself may decide, without 
interference on the part of the United States. Not so, in re- 
gard to federal citizenship. 

Indeed, in one great class of cases, that of suits in the courts 
of the United States by the citizens of one State against the 
citizens of another, as provided for by the Constitution, it has 
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been adjudged that mere simple removal to one State from 
another, and residence in the former, constitutes a change of 
citizenship in that respect within the meaning of the Constitu- 
tion and the acts of Congress. (Cooper v. Galbraith, iii Washing- 
ton’s C. C. R. p. 546; Case v. Clark, v Mason’s R. p. 70.) 
The party must of course be otherwise a citizen of the United 
States. (Gassies v. Ballon, vi Peters 761.) 

Finally, the members of the court affirm, with one accord, 
that, conceding the right of expatriation, however regulated, its 
effective exercise depends on the completeness, publicity, and 
good faith of the assumed act of expatriation. 

Views to the same effect, in substance, appear to have been 
entertained by the courts of the State of Kentucky. In one 
case, to be sure, the court merely refer to this matter as a 
“litigated question,’ and refuse to pass upon it without neces- 
sity. (Brooks v. Clay, ii A. K. Marshall’s R. p. 545. See 
S. C., Shearer v. Clay, i Littell’s R. p. 261.) But, in a later 
case, the Court of Appeals of that’ State, by Chief Justice 
Robertson, met the great question directly, and placed it on 
what are, in my judgment, its true foundations. 

In the first place, the court construe the law of Virginia 
reasonably, suggesting that the mode of expatriation, prescribed 
by that law, is very proper, but “is not, of course, the only 
admissible or satisfactory evidence of the fact that the admitted 
right has been exercised.”’ 

In the second place, the court say: 

‘Whatever may be the speculative or practical doctrine of 
feudal governments or ages,—allegiance, in these United States, 
whether local or national, is, in our judgment, altogether con- 
ventional, and may be repudiated by the native as well as 
adopted citizen, with the presumed concurrence of the govern- 
ment, without its, formal or express sanction. Expatriation 
may be considered a practical and fundamental doctrine of 
America. American history, American institutions, and Ameri- 
can legislation, all recognise it. It has grown with our growth, 
and strengthened with our strength. The political obligations 
of the citizen, and the interests of the Republic, may forbid a 
renunciation of allegiance by his mere volition or declaration, 
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at any time, and under all circumstances. And, therefore, the 
government, for the purpose of preventing abuse and securing 
the public welfare, may regulate the mode of expatriation. 
But when it has not prescribed any limitation on the right, and 
the citizen has, in good faith, abjured his country, and become 
a subject or citizen of a foreign nation, he should, as to his 
native government, be considered as denationalized, especially 
so far as his civil rights may be involved, and, at least, so long 
as that government shall seem to acquiesce in his renunciation 
of his political rights and obligations.’’ (Alsberry v. Hawkins, 
ix Dana’s R. p. 177.) 

These are intelligent views :—expatriation a general right, 
subject to regulation of time and circumstance according to 
public interests; and the requisite consent of the State pre- 
sumed where not negatived by standing prohibitions. 

In conclusion of this part of the subject, it seems proper to 
add, that the juridical authorities of the United States admit 
that a party may by his own act be subject to the conflicting 
obligations of ‘two different allegiances. (United States v. Wil- 
liams, 1i Cranch, p. 82, note; Ainslie v. Martin, ix Massachus- 
etts R. p. 453; Sergeant’s Constitutional Law, p. 819.) 

A meritorious writer on constitutional law, (Mr. Rawle), has 
devoted some pages to the discussion of the question. He 
maintains, with reason, that no such thing as absolute or inde- 

feasible right of expatriation exists, any more than absolute or 
indefeasible right of allegiance; and suggests consideration of 
the distinction between mere emigration, involving question of 
domicil only, and expatriation, involving of necessity change 
of allegiance. (Rawle on the Constitution, ch. 9. See also 
Duer’s Lectures, p. 302.) 

Another legal commentator has been disposed to affirm, with 
more absoluteness, the right of expatriation, and with, perhaps, 
insufficient regard for the contingent rights of the State. 
(Tucker's Blackstone, vol. ii, pt. 2, p. 90.) 

There is a small, but well written, treatise on the question by 
Mr. Hay, elicited by the circumstances, in which the second 
war between the United States and Great Britain originated, 
and which involved, among other things, extravagant assertions 
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of the doctrine of indefeasible allegiance, as against British 
emigrants to the United States. 

In truth, opinion in the United States has been at all times 
a little colored on the subject by necessary opposition to the 
assumption of Great Britain to uphold the doctrine of indefea- 
sible allegiance, and in terms to prohibit expatriation. Hence 
we have been prone to regard it hastily as a question between 
kings and their subjects. It is not so. The true question is 
of the relation between the political society and its members, 
upon whatever hypothesis of right, and in whatever form of 
organization, that society may be constituted. 

The assumption of a natural right of emigration, without pos- 
sible restriction in law, can be defended only by maintaining 
that each individual has all possible rights against the society, 
and the society none with respect to the individual; that there 
is no social organization, but a mere anarchy of elements, each 
wholly independent of the other, and no otherwise consociated 
save than by their casual co-existence in the same territory. 
(Ahrens, Droit Natural, p. 324.) 

Accordingly, through all the diversities of opinion respecting 
the question, the true doctrine of our law is readily distinguish- 
able, as it appears to me, and is not in contradiction with 
the jurisprudence, theoretical or positive, of the enlightened 
nations of Europe. 

If we cursorily inspect the existing laws of different coun. 
tries, we discern in them three aspects of the main question. 

In Great Britain the professed theory and the actual law. 
combine to prohibit expatriation in terms. (Act of 3 James 
I, ch. 4.) In practice, however, emigration is permitted, nay, 
encouraged. And, on the other hand, the most striking nega- 
tion of the indefeasibility of allegiance as a principle, is afforded 
by the act of Parliament of 7 & 8 Victoria, ch. 66, which makes 
permanent a general provision for the naturalization of aliens 
in Great Britain. (See Bowyer’s Const. Law of England, p. 
406.) Thus it is that the jurisprudence of England, little 
capable of generalization, asserts an assumed rule of public 
law, or denies it, according to the caprices of apparent local 
interest ; and her diplomacy, with characteristic inconsequence 
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and partiality of thought, upholds abroad, while it repudiates 
at hofne, the saying of the great republican jurisconsult,—civitas 
earcer non est. (Bynkershoeck, Quest. I. Pub. lib. 1, cap. 22.) 

The singularity of the law of England consists in the doc- 
trine, that, as explained by Sir William Blackstone, a natural 
subject cannot by any possibility or for any reason cease to be 
subject, save by the permission of his liege lord. (Blackstone’s 
Com. vol. i, p. 869.) And this, adds Blackstone, is a “ principle 
of universal law;’’ in support of which strange assertion he 
cites,—not any of the great authorities of universal or public 
law,—all of whom, as we shall presently see, maintain the con- 
trary, but a common lawyer of his own country, namely, Sir 
Matthew Hale. (Pleas of the Crown, vol. i, p. 68.) And a 
very modern commentator on the laws of England, (Mr. Anstey), 
adheres to the doctrine, applying to every Englishman, who leaves 
the country, the phrase of amittit regnum, sed non regem. 
(Lectures on the Laws of England, p. 94.) 

In other countries, the party, emigrating contrary to law, 
may lose the civil rights of his birth-place, and become liable 
to forfeitures of a local description, but without drawing upon 
himself the extreme consequences involved in the doctrine of 
the laws of England. 

Thus, the: Code Napoleon provides, that “The quality of 
Frenchman will be lost, 1. by naturalization acquired in a 
foreign country; 2. by the ‘acceptance, without authority of 
the government, of public functions conferred by a foreign 
government; 3. by establishment in a foreign country without 
purpose of return.”” (Art. 17.) It also provides the means 
of recovering the lost quality, except in the case of the party 
bearing arms against his country. (Art. 18, 20, 21.) There 
are several decrees, one of the reign of Louis XIV., and two 
of that of Napoleon I., which add confiscations and loss of civil 
rights, as the penalty of any Frenchman expatriating himself 
without public authority. But some doubt exists whether these 
decrees are now in force, and at any rate they are not so, as 
respects the provision of confiscation ; the doctrine of the gene- 
ral right of expatriation being maintained in France. (Dalloz, 
Dic. Jur. voc. Droit Civil, 53.) 
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Spain and the Spanish American Republics contemplate and 
provide for voluntary expatriation. (Escriche, Dic. sub vocc. 
Espaiiol, Natural.) 

It is a curious fact, that, at the time when Bynckershoek 
wrote, the governments, which prohibited expatriation under 
penalties, were Great Britain, Russia, France, and China. 
(Quest. Juris. Publ. lib. i, cap. 22.) 

Then, as now, expatriation was lawful in Spain; as it now 
is in the Spanish American Republics. (Escriche, ubi supra.) 
And the public policy of Spain has never been otherwise in 
this relation. (Dou, Derecho Publico, lib. i, tit. 7.) . 

But the most explicit and complete enactments on the subject, 
are those of some of the states of the Germanic Confederation. 
I take as example the legislation of Austria and Prussia. 

In each of these countries, emigration is permitted by law, 
but regulated. In neither of them can expatriation take place 
legally in evasion of military duty. In both, special conditions 
apply to the time of war. In Prussia, permission to emigrate 
is not refused unless for prescribed causes, appertaining to mili- 
tary or civil obligations: in Austria, it may be refused at dis- 
cretion. In Prussia, ten years’ residence in a foreign country, 
with some exceptions, effects the result of expatriation: this 
provision is omitted in Austria. Of each system, the common 
and essential feature is a standing provision for emigration on 
application to the public authorities. (Decree of the Emperor 
Francis I, of March 24, 1832; Circular of King Frederic Wil- 
liam, of December 31, 1842.) 

In the United States, as we have seen, there is no provision 
of federal law, which defines citizenship; and none, which 
expressly forbids, or expressly authorizes, the expatriation of 
citizens of the United States. 

On several occasions, when the question was before Congress, 
doubts were suggested, whether the Federal Government has 
power to legislate on the subject. I cannot perceive the force 
of these doubts. Citizenship is a federal qualification for the 
tenure of office, and for the enjoyment of many other rights 
under the Constitution of the Union. What constitutes citizen- 
ship of the United States cannot be determined by the several 


166 HON. CALEB CUSHING 


Right of Expatriation. 


States. If they were to undertake it, they would be found to 
differ radically and irreconcilably in the matter. If Congress 
cannot do it, then the Union is in the singular predicament of 
the constitutional impossibility of ascertaining who compose it, 
who may be its President, Senators, and Representatives. 
No such impossibility exists. When Congress enacts, that only 
citizens of the United States are competent to do certain 
things, it may well proceed to say, if it choose, who the persons 
thus designated are, and to define them by classes or description 
of inclusion or exclusion. If it could not say this directly, and 
by systematic definition, in the way other nations do, it could 
say it indirectly by acts of penalty; it could say what are the 
circumstances of time or manner in which the act of emigra- 
tion would or would not deprive an American of rights, or 
subject him to penalties and forfeitures. But the idea that 
citizenship, or the loss of it, cannot be defined by Congress, is 
one of the lingering prejudices of the common law, which relies 
upon judicial exposition to deduce general rules from particular 
cases, instead of laying down general rules by previous legisla- 
tive survey of the subject-matter. Thus it is that Congress 
leaves this question to the fortuitous occurrence of some judicial 
contingency, in which it may be definitively disposed of by 
decision of the Supreme Court. 

In the absence of such a decision, we are compelled to reason 
out a conclusion in the premises, with aid of analogies of our 
own or of the public law applicable thereto. 

The doctrine of absolute and perpetual allegiance,—the root 
of the denial of any right of emigration,—is inadmissible in 
the United States. It was a matter involved in, and scttled 
for us by, the Revolution, which founded the American Union. 

Moreover, the right of expatriation, under fit circumstances 
of time and of manner, being expressly asserted in the legisla- 
tion of several of the States, and confirmed by decisions of 
their courts, must be considered as thus made a part of the 
fundamental public law of the United States. 

Most of the jurisconsults and judges, who have had occasion 
to discuss the subject, admit, as we see, either directly or in- 
directly, that it is a question of circumstances and conditions. 
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The admissibility of change of allegiance in the United 
States without necessary express co-operation of the foreign 
government, is implied by the naturalization acts, which require 
conditions of residence, of personal character, of publicity, 
and of actual abjuration of the foreign allegiance, as indispen- 
sable to the consummation of an act of expatriation. 

I think, in constderation of these premises, that the omission 
of the federal laws to enact any express or specific restraints 
on expatriation, is tacit or implied consent, subject only to such 
conditions of good faith, of discharge of subsisting obligations 
to the society left, and of consummated expatriation in fact, as 
the principles of international right require to be observed. 

As a question of natural right, emigration belongs to the 
general category of those elements of individual happiness, 
which every citizen is entitled to pursue, but in subordination, 
always, to the general welfare. (Grotius, De Jure Bell. ac Pacis, 
lib. i, ch. 5, no. 24; Wolff, Jus Nature, part vii, cap. i, s. 186, 
187; Burlamaqui, Droit de la Nature, p. 2, ch. 5, 8. 13; Al- 
meda, Derecho Publico, tom. i, cap. 17.) 

The society cannot absolutely take away this right, but may 
regulate it in such way as to reconcile the interest of the indi- 
vidual and of the community. (Wolff, Jus Naturse, pars vill, 
cap. 3, 8. 415; Vattel, Droit des Gens, liv. 1, ch. 19, s. 10.) 

In fine, the present state of the law of nations and of nature 
on this point is well stated by D. Antonio Riquelme, as follows: 

“Tt is a recognised principle of the law of nations, that all 
can change their primitive nationality, according to their con- 
venience. This principle, admitted by all the world, and in vir- 
tue of which every individual may renounce the nationality, 
which birth combined with parentage gives him, does not release 
him, who avails himself of it, of the obligations which he owes 
to his country; so that the citizen or subject, who, without 
authorization of his government, accepts’ the nationality of a 
foreign state, may be called upon for the performance of the 
personal charges imposed on him by his primitive country, in 
the form which the laws establish. Thus, a deserter from the 
military service, who becomes naturalized in the state to which 
he flies, though not subject to extradition without special treaty 
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authorizing it, if, nevertheless, he come within the jurisdiction 
of the authorities of his primitive country, cannot be reclaimed 
by his new one, but remains bound to fulfil the obligations of 
his service. While the law of nations concedes to individuals 
the liberty of changing their nationality, it also empowers a 
state to restrict this faculty in certain circumstances, as in case 
of war and others, in return for the serviees and protection, 
which it bestows on the citizen or subject ; and when he changes 
his nationality in contempt of the laws, he gives occasion for 
the disregard of his new nationality.” (Derecho Internacional, 
tom. i, p. 819.) : , 

In the absence of general prohibition, general consent of the 
state is presumed. ‘Vel si consensu expresso aut tacito.”’ 
(Puffendorf, De Officio Hominis et Civis, lib. ii, cap. 18.) Or, 
in the words of Bynkershoek, “Si non sit lex que prohibeat, 
utique licet subditi conditionem exuere, et civitatem ut lubet 
mutare.” (Questiones Juris Publici, lib. i, cap. 22.) 

Of course, the citizen cannot apply such implied consent to 
any act of pretended emigration, which is itself a violation oth- 
erwise of the law, either public or municipal, as in the case of — 
illegal military enterprises; nor, by it, can he escape the pun- 
ishment of crime or the performance of local contracts, nor 
appeal to it as a mask to cover desertion or treasonable aid 
of the public enemy. I am not prepared to say that the right 
of a citizen of the United States to expatriate himself, implied 
in the absence of any prohihition, may not be exercised in time 
of war; but, if so, it would have to be done with attendant 
circumstances clearly showing good faith, in order to be justi- 
fiable; and, it is not easy to see how citizenship could be trans- 
ferred in time of war to the foreign enemy in such way as to 
escape reprehension, if the party should afterwards return to 
the United States. 

And, whether in peace or war, the expatriation would have 
to be an actual one, by foreign residence, and with authentic 
renunciation of the pre-existing citizenship. Under the cir- 
cumstances and with the conditions thus indicated, and subject 
to such others as the public interest might seem to Congress to 
require to be imposed, it seems to me that the right of expatri- 
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ation exists, and may be freely exercised by the citizens of the 
United States. 
I have the honor to be, very respectfully, 
C. CUSHING. 
Hon. WILLIAM L. Marcy, 
Secretary of State. 





CITIZENS—FOREIGN CONSULS. 


Citizens of the United States, who hold foreign consulates in the United States, 
are not exempt from jury duty or service in the militia by the law of nations, 
or by the Constitution and laws of the United States, nor unless exempted by 
the statutes of the State of the Union in which they may respectively reside. 


ATTORNEY GENERAL'S OFFICE, 
November 8, 1856. 


Sr: Inquiry has been addressed to me by several persons, 
citizens of the United States discharging consular functions 
‘here by appointment of foreign governments, on the point, 
whether consuls so situated are subject to be called on to 
serve in the militia or as jurors. While it seems a little ungra- 
cious to refuse to make reply to these gentlemen, it would, on 
the other hand, be inconvenient to answer them officially, unless 
with your concurrence. I propose, therefore, in this communi- 
cation, briefly to state my impressions on the subject, in the 
view of transmitting a copy to the parties in question, provided 
you do not see objections to that course. 

No well-established universality of international rule exists 
on the subject of the immunities of consuls accredited between 
the states of Christendom. Of course, there is diversity of 
practical administration on this point, according to the tenor 
of treaties, the customary law, the legislative enactments, and 
the executive regulations of each particular country. And the 
incompleteness of provision, and uncertainty of doctrine, are 
especially notable in Great Britain and in the United States. 

The stipulations of two recent treaties, that with France of 
February 23, 1853, and that with the Netherlands, of January 
22, 1855, afford apt and sufficient illustration of the state of 
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this question at the present time; especially the former, which 
is likely to constitute a new point of departure in the consular 
relations of the United States and of other powers of Europe 
and America. 

That convention stipulates, in the first place, that consuls, 
of either France or the United States, in the country of the 
other, shall enjoy “ personal immunity, except in the case of 
crime, exemption from military billetings, from service in the 
militia or the national guard, and other duties of the same 
nature, and from all direct and personal taxation, whether fed- 
eral, state, or municipal.” (Art. ii.) Consuls of the two coun- 
tries are thus placed respectively on the footing of the most 
enlarged and liberal view of consular functions and rights. 
(De Clercq et De Vallat, Guide Pratique, liv. i, ch. 1, no. 4.) 

If, however, the convention proceeds in substance to say, the 
consul is a citizen of the country in which he resides and 
officiates, or if he becomes the owner of property there, or en- 
gages in commerce, then, save in things appertaining to his 
consular functions, he is subject to the same local duties and 
obligations as other citizens of the country, or denizens, who 
are proprietors or merchants. (Art.1i.) This, also, is conform- 
ble to the spirit of international jurisprudence. 

Comparing the two members of the stipulations cited, we 
perceive that foreign consuls, subjects of the government they 
represent, and not engaged in commerce, and they only, are 
altogether exempted from service in the militia and municipal 
charges. 

They are exempt from taxation, also, unless they have tax- 
able property in the country. 

If they have property in the country, or if they be engaged 
in commerce, they are liable to taxation, even if they be sub- 
jects of the foreign government; and a fortiori if they be citi- 
zens of the country in which they reside. 

If the foreign consul, being a subject of the government he 
represents or of some other foreign government, engage in com- 
merce, he then stands on the footing of other denizens. He 
will not be competent to serve on juries; nor will he be subject 
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to enrolment in the militia. His condition in this respect is 
not a privilege as consul, but a disability as alien. 

As to the particular question now before me, some writers 
have assumed, without due authority, that a citizen of the coun- 
try, bearing the consulate of a foreign country, is exempted by 
the law of nations from service in the civic guards or the militia. 
Such is the assertion of Phillimore, (International Law, vol. ii, 
p. 246,) repeated by Horne, (Diplomacy, p. 93.) In support 
of the doctrine, they cite Ch. de Martens. But this author goes 
further, and affirms that such a person ccases for the time being 
to be a citizen or subject of his country. (Guide Diplomatique, 
pte Ire, ch. 10, 8. 79.) On these premises, and not as a neces- 
sary consequence of consular functions, the exemption from 
municipal charges might be sustained. But the fallacy of the 
premises themselves has been fully exposed by Pinheiro Fer- 
reira. (Ibid. observ. ed. 1837, tom. i, p. 214.) Indeed, the 
material point has been adjudicated by the courts, in the discus- 
sion of the important question of the national character in time 
of war. (The Indian Chief, iii Rob. p. 27; The Falcon, vi 
Rob. p. 197; The Josephine, iv Rob. p. 26; Arnold v. The - 
United Insurance Co., i Johns. Cases, p. 362.) 

And the necessary subjection of a citizen of the country to 
its municipal laws, although he be a foreign consul, constitutes, 
in the opinion of writers of authority, one of the facts to be 
taken into account by the appointing government. (Borel, Des 
Consuls, ch. 4; Vattel, Droit des Gens, liv. i, ch. 2, s. 34; 
De Cussy, Réglements Consulaires, ch. 6, 7; Wildman, Inter- 
national Law, vol. i, p. 135.) 

Persons thus situated are exempt from municipal charges by 
the legislation of some countries, as in Denmark, for example, 
(Santos, Traité du Consulat, tom. ii, p. 635,) and in France, 
(Moreuil, Dictionnaire des Chancelleries, tom. 1, p. 853.) But, 
in general, distinction is maintained between such consuls, and 
those who are subjects of the country they represent, and espe- 
cially consuls of the latter class not engaged in commerce. 
(De Clercq et De Vallat, ubi supra. See, also, Mensch, Man- 
ual, p. 16; De Cussy, Réglements Consulaires, p. 77.) 

In the absence of any fixed rule of the law of nations on 
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this point, it must be referred, of course, in each country, to 
its own particular laws for determination. 

A citizen of the United States, taking upon himself the con- 
sular functions in his country for a foreign government, does 
not cease to be a citizen of the United States. 

Thus, the consul general of the Argentine Confederation in 
New York, or of Chile in Washington, if he be otherwise a cit- 
izen of the United States, still remains one. Neither would 
be ready to admit that he thus becomes an alien, so as to be 
incompetent to hold land, to own ships, to exercise other priv- 
ileges and rights of an American. 

According toa provision of the Constitution, it is true, he 
becomes disqualified to hold, at the same time, an office under 
the Federal Government, without consent of Congress. (Art. i, 
s. 9. See Opinions, vol. vi, p. 409.) But the Constitution 
does not subject him to any other disqualification. 

. On the other hand, the Constitution accords to every foreign 
consul the privilege to be sued only in the federal courts. (Art. 
lil, 8. 2.) 

I do not know that the question, whether the privilege com- 
prehends such foreign consuls as are citizens of the United 
States, has ever been deliberately considered and decided by 
the Supreme Court. There is one case reported, of which the 
federal courts took jurisdiction because the party was a consul, 
though a citizen of the United States; but it does not appear, 
by the report, that this fact was indicated to be considered by 
the Supreme Court. (Davis v. Packard, vii Peters, p. 276.) The 
privilege, in such case, has been recognised by the courts of the 
State of New York. (Valarino ». Thompson, iii Selden, p. 577.) 
The point can hardly be considered as a settled one until it 
shall have been passed upon directly by the Supreme Court of 
the United States. 

But here, at any rate, as it would seem, constitutional priv- 
ileges, as well as disabilities, stop. 

Such a person is not exempted from service in the militia, 
either by the Constitution, or by the act of Congress providing 
for military enrolments. (See Act of May 8, 1792, i Stat. at 
Large, p. 272.) Nor is there in the Constitution, or in the acts 
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of Congress, anything to exempt such persons from service on 
juries. (See Act of September 24, 1789, 1 Stat. at Large, p. 
88; Act of May 13, 1800, ii Stat. at Large, p. 82; Act of July 
20, 1840, v Stat. at Large, p. 394.) 

In all these acts, it is true, there is reserve of the right of the 
States to add to the classes of exemption from service in the 
militia; and the designation of jurors for service in the federal 
courts 1s to be made in conformity with laws in force in the 
respective States. Thus it happens that any State may, if it 
see fit, declare a citizen, who is at the same time the consul of 
some foreign government, disqualified for, or exempt from, 
services in the militia, or as a juror, just as it may pronounce 
him disqualified for, or exempt from, the exercise of the elective 
franchise, or the discharge of any office or duty, political or 
municipal, under the authority of the States. 

I cannot undertake to say that in some one or more of the 
States, it may not have been enacted that citizens acting as 
foreign consuls shall be relieved from militia duty, jury duty, 
and other municipal duties; but, in the absence of any such 
local legislation, they are not so exempted by the Constitution, 
the law of nations, or acts of Congress. 

If question be suggested of the power of the several States 
in this respect, the answer is that where a point of international 
right, public or private, is definitively settled by the law of 
nations, it may, perhaps, be looked upon as withdrawn from the 
domain of municipal authority; but not otherwise. And if a 
matter be thus left to the domain of municipal authority, then 
the inquiry, in the United States, as to whether it is to be 
regulated by federal law or by the law of particular States, 
depends on the provisions of the Constitution of the United 
States. 

Thus, exemption from personal taxes, and from other descrip- 
tions of municipal charge, is the undoubted right of foreign 
ministers by the law of nations, and cannot be invaded by the 
legislation of any one of the States. 

But the present matter not being definitively determined by 
the law of nations, it remains subject to the diplomatic or 
legislative power of the United States in the first instance, and, 
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in default of any action on their part, to the legislative power 
of the respective States. 

Whether it be expedient or not to bestow these exemptions 
on citizen-consuls, is a matter not essential to the solution of 
the questions of law presented to me for consideration. At the 
same time, two or three suggestions may be not out of place. 

Beyond all doubt, it is advantageous to the United States, in 
its relations with a foreign state, to have consular functions 
bestowed by the latter on their citizens. It is an additional tie 
of interest and channel of amicable intercourse. On the other 
hand, it is advantageous to the foreign state, especially to those 
of the second order, which cannot conveniently bear the expense 
of paid consulates in all the foreign ports or other places where 
consular services may be needed. Besides which, the consul, 
when he is a citizen or subject of the country where he resides, 
can, by means of local knowledge or influence, promote the 
interests of the employing government more effectually than 
one of its own subjects could do, in all the ordinary relations 
of commerce at least, if not in political matters. The United 
States have themselves experienced this in the case of some of 
their own consuls, subjects of the country in which they reside, 
who have been useful to us, in circumstances where nothing 
could have been accomplished by an American. 

But the counter inconveniences, of according to persons of 
this class exemption from local charges or duties, are very great. 
Concede semi-diplomatic functions to consuls, who are subjects 
of the government employing them, and who are not engaged 
in commerce. That is well. But the concession of the same 
rights to consuls in commerce, and subjects of the country 
where they reside, would involve an extension of individual 
exemption and privileges, unjust to other citizens, and preju- 
dicial to the public interests. The employment of paid consuls, 
forbidden to engage in commerce, will regulate itself by reason 
of its financial relations. But there will be no check of this 
nature to the employment of consuls and vice consuls, citizens 
of the country, with local concerns of commerce or property. 
And the indefinite multiplication of persons so situated, if, in 
addition to a privileged forum, they were permitted to enjoy 
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exemption from taxes and local charges or duties, is contrary 
to the policy as well as the interest, not only of the individual 
States, but also of the United States. (Viveash v. Beeker, iii 
M. & 8. 284.) 
I have the honor to be, very respectfully, 
C. CUSHING. 
Hon. Wa. L. Marcy, 
Secretary of State. 


ARCIFINIOUS BOUNDARIES. 


When a river is the line of arcifinious boundary between two nations, its 
natural channel so continues notwithstanding any changes of its course by 
accretion or decretion of either bank; but if the course be changed abruptly 
into a new bed by irruption or avulsion, then the river-bed becomes the 
boundary. 


ATTORNEY GENERAL'S OFFICE, 
November 11, 1856. 

Srr: Your note of this date, communicating a clause in the 
draft of the proposed report of the Commissioners for deter- 
mining the boundary between the Mexican Republic and the 
United States, presents the following question of public law. 

A portion of the boundary is formed by the Rio Bravo, which 
is subject to change its course in two ways: first, by gradual 
accretion of one of its banks, followed, in many cases, by cor- 
respondent degradation of the opposite bank ; and, secondly, by 
the more violent action of the water, leaving its actual bed and 
forcing for itself a new one in another direction. In case of 
any such changes in the bed of the river, does the boundary 
line shift with them, or does that line remain constant where 
the main course of the river ran as represented by the maps 
accompanying the report of the Commissioners ? 

The response to this inquiry depends, in part, on the terms 
of the treaty between the two republics prescribing the boun- 
dary line, the material part of which, in so far as regards the 
present question, is to the effect, that the line “ beginning in 
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the Gulf of Mexico, three leagues from land, opposite ‘the 


mouth of the Rio Grande,”’ shall proceed thence “‘ up the mid- 
dle of that river’ to a certain point. The treaty further pro- 
vides that commissioners appointed by the two governments 
shall survey and mark out upon the land the stipulated line, 
which, as agreed upon and established by them, shall in all time 
be faithfully respected, without any variation therein, unless 
by express and free consent of both republics. (Treaty of De- 
cember 30, 1853, x Stat. at Large, p. 1032.) 

If the question here were of certain other parts of the boun- 
dary which are to run on parallels of latitude or by straight 
line from point to point, in that case the monuments placed by 
the Commissioners, or the line as otherwise fixed by descriptive 
words referring to natural objects, or by the drawings and 
maps of the Commissioners, would, it is plain, be conclusive, in 
all time, by force of the stipulations of the treaty. It would 
be the line agreed upon and established, even although it should 
afterwards prove that, by reason of error of astronomical ob- 
servations or of calculation, it varied from the parallel of lati- 
tude where that was the line, or in the other part did not make 
exactly a straight line. So, if, in another portion of the boun- 
dary, which calls for the rivers Gila and Colorado, there were 
controversy concerning the identity of either as upon the north- 
eastern boundary of the United States, as there once was in 
regard to the true St. Croix, then, also, by force of the treaty, 
the determination of that point, by the Commissioners, would 
be conclusive in all time. But the present question is a dif- 
ferent one, and depends in part for its solution upon other con- 
siderations. 

In this case the boundary is not an astronomical or geograph- 
ical line, but a natural object, defined by the treaty. And 
there is no equivocation here between two distinct natural ob- 
jects, each of them answering to the descriptive language of a 
stipulation. It is the Rio Bravo, with a course as definite, and 
almost as destitute of tributaries and embranchments, in its 
main course, as the Nile. That is a fact which cannot be mod- 
ified by surveys or reports. 
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However, the established principles of public law come in 
here to settle the question in all its relations. 

The respective territories of the United States and of the 
Mexican Republic, are arcifinious; that is to say, territories 
separated not by a mathematical line, but by natural objects of 
indeterminate natural extension which of themselves serve to 
keep off the public enemy. Such are mountains and rivers. 
(Barbeyrac’s Grotius, liv. ii, chap. 8, 8. 16 and note; Cocceii 
Grotius Illustratus, ibid.) 

When a river is the dividing limit of arcifinious territories, 
the natural changes to which itself is liable, or which its action 
may produce on the face of the country, give rise to various 
questions, according to the physical events which occur, and the 
previous relation of the river to the respective territories. The 
most simple of all the original conditions of the inquiry is 
where the river appertains by convention equally to both coun- 
tries, their rights being on either side to the filum aque, or 
middle of the channel of the stream. That is the present fact. 

With such conditions, whatever changes happen to either 
bank of the river by accretion on the one or degradation of the 
other, that is, by the gradual, and as it were, insensible acces- 
sion or abstraction of mere particles, the river as it runs con- 
tinues to be the boundary. One country may, in process of 
time, lose a little of its territory, and the other gain a little, 
but the territorial relations cannot be reversed by such imper- 
ceptible mutations in the course of the river. The general 
aspect of things remains unchanged. And the convenience 
of allowing the river to retain its previous function, notwith- 
standing such insensible changes in its course, or in either of its 
banks, outweighs the inconveniences, even to the injured party, 
involved in a detriment, which, happening gradually, is inap- 
preciable in the successive moments of its progression. 

But, on the other hand, if, deserting its original bed, the 
river forces for itself a new channel in another direction, then 
the nation, through whose territory the river thus breaks ite 
way, suffers injury by the loss of territory greater than the ben- 
efit of retaining the natural river boundary, and that boundary 


remains in the middle of the deserted river bed. For, in truth, 
Vout. VITI.—12 
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just as a stone pillar constitutes a boundary, not because it 1s 
a stone, but because of the place in which it stands, so a river 
is made the limit of nations, not because it is running water 
bearing a certain geographical name, but because it is water 
flowing in a given channel, and within given banks, which are the 
real international boundary. 

Such is the received rule of the law of nations on this point, 
as laid down by all the writers of authority. (See ex. gr. 
Puffend. Jus Nat. lib. iv, cap. 7, s. ii; Gundling, Jus Nat. 
p- 248; Wolff, Jus Gentium, s. 106-109; Vattel, Droit des 
Gens, liv. i,.chap. 22, s. 268, 270; Stypmanni, Jus Marit. 
cap. v, n. 476-552; Rayneval, Droit de la Nature, tom. 1, p. 
307; Merlin, Répertoire, ss. voc. alluv.) 

I might multiply citations to this point from the books of 
public law. But, in order that either the United States or the 
Mexican Republic, whichever in the lapse of time shall happen 
to be inconveniently affected by the application of this rule, 
may be fully reconciled thereto, it seems well to show that it 1s 
conformable to the common law of both countries. 

I subjoin, before doing this, as authority for Mexican jurists 
and statesmen, citation from the works on international law of 
the highest authority in Spain and Spanish America. 

Don Antonio Riquelme states the doctrine as follows: 

‘When a river changes its course, directing its currents 
through the territory of one of the two coterminous states, the bed 
which it leaves dry remains the property of the state (or states) 
to which the river belonged, that being retained as the limit be- 
tween the two nations, and the river enters so far into the exclusive 
dominion of the nation through whose territory it takes the new 
course. Nations must, of necessity, submit their rights to these 
great alterations which nature predisposes and consummates. * * 

‘‘ But, when the change is not total, but progressive only, that 
is to say, when the river does not abandon either state, but 
only gradually shifts its course by accretions, then it continues 
still to be the boundary, and the augmentation of territory, 
which one country gains at the expense of the other, is to be 
held by it as a new acquisition of property.’’ (Derecho Inter- 
nacional, tom. 1, p. 83.) 
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Don Andres Bello and Don José Maria de Pando both enun- 
ciate the doctrine in exactly the same words, namely : 

‘‘When a river or lake divides two territories, whether it 
belong in common to the conterminous riparian states, or they 
possess it by halves, or one of them occupies it exclusively, the 
rights, which either has in the lake or river, do not undergo any 
change by reason of alluvion. The lands insensibly invaded 
by the water are lost by one of the riparian states, and those 
which the water abandons on the opposite bank increase the 
domain of the other state. But if, by any natural accident, 
the water, which separated the two states, enters of a sudden into 
the territory of the other, it will thenceforth belong to the state 
whose soil it occupies, and the land, including the abandoned — 
river-channel or bed, will incur no change of master.’’ (Bello, 
Derecho Internacional, p. 838; Pando, Derecho Internacional, 


p. 99.) : 
Almeda refers to me same pista briefly, but in decisive terms. 
He says: 


‘“* As the river beionss to the two nations, so, also, the river- 
bed, if by chance it become dry, is divided between them as 
proprietors. When the river changes its course, throwing itself 
on one of two conterminous states, it then comes to belong to the 
state through whose territory it runs, all community of right in 
it so far ceasing.’’ (Derecho Publico, tom. i, p. 199.) 

Leaving authorities of this class, then, let us come to those, 
which discuss the question in its relation to private rights, and as 
a doctrine of municipal jurisprudence. 

The doctrine is transmitted to us from the laws of Rome. 
(Justinian. Inst. lib. ii, tit. i, s. 20-245; Dig. lib. xii, tit. i, 1. 7. 
See J. Voet ad Pandect. tom. i, p. 606, 607. Heinec. Recit. 
lib. ii, tit. 2, 8. 858-369; Struvii Syntag. ex. 41, c. 33-25; 
Bowyers’ Civil Law, ch. 14.) 

Don Alfofso transferred it from the civil law to the Partidas. 
(Partida iii, tit. 28, 1. 31.) Thus it came to be, as it still re- — 
mains, an established element of the laws of Spain and of 
Mexico. (Alvarez, Instituciones, lib. ii, tit. i, 8. 6; Asso, In- 
stituciones, p. 101; Gomez de la Serna, Elementos, lib. u, 
tit. 4, sec. 3, no. 2; Escriche, Dic. s. voce. accesion natural, alu- 
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vion, avulsion; Febrero Mexicano, tom. i, p. 161; Sala Mexi- 
cano, ed. 1845, tom. il, p. 62.) ‘ 

The same doctrine, starting from the same point of Haepiiats 
made its way, through the channel of Bracton, into the laws 
of England, and thence to the United States. (Bracton de 
Legg. Anglis, lib. ii, cap. 2, fol. 9; Blacks. Comm. vol. i, 
p. 262; Woolrych on Waters, p. 34; Angell on Water Courses, 
ch. 2; Lynch v. Allen, iv De. & Bat. N. C. R. p. 62; Murry 
v. Sermon, 1 Hawk’s N. C. R. p. 56; The King v. Lord Scar- 
borough, iii B. & C. p. 91, 8. C. ii Bligh N. S. p. 147.) 

Such, beyond all possible controversy, is the public law of 
modern Europe and America, and such, also, is the municipal 
law both of the Mexican Republic and the United States. In 
my judgment, therefore, the tenor of the report of the Commis- 
sioners, in the clause submitted to me for consideration, is in 
substance correct; and, if it need modificgtion to give to it ab- 
solute exactness, that result will be accomplished by the inser- 
tion of some word or phrase, which shall recognise the distinction, 
which exists in law, between gradual changes of a river-course 
by insensible accretion, and changes happening through the 
absolute diversion of its course, effecting avulsion of land from 
one or the other territory, or striking out a partially new chan- 
nel through the territory of one or the other, which, it is sug- 
gested, is subject to occur in some part of the course of the 
Rio Bravo. 

[ have the honor to be, very respectfully, 
C. CUSHING. 

Hon. RoBert McC Leann, 

Secretary of the Interior. 
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POWER OF CORPORATIONS. 


A corporation, which holds property specially affected to certain public uses, 
cannot of itself sell the same. 


ATTORNEY GENERAL'S OFFICE, 
November 18, 1856. 

Sir: I beg leave to refer to my communication of the 25th 
ult., in reply to yours of the 10th of the same month, on the 
subject of the conveyance proposed to be made by the Mer- 
chants’ Exchange Company of Baltimore, for the purpose of 
now finally disposing of the matter. 

I suggested, at the close of that communication, that some 
new light perhaps would be thrown on the question of the 
legal capacities of the Merchants’ Exchange Company, by the 
argument, then pending before me, respecting the power of 
sale of the “‘ Committee of the Presbyterian Church” in Balti- 
more. 

Such does not prove to be the fact. The tenor of the char- 
ter of the latter corporation, in relation to the corporate pro- 
perty, ita uses and its dispositions, is so different from that of 
the former in these respects, that one case does not aid the 
other in the least degree. 

Meanwhile, a volume of judicial reports just published has 
come into my hands, in which is a case, where tho question of 
the right of 2 business corporation to sell the real estate, to 
which its corporate life is, by the terms of the charter, attached, 
and which property constitutes the statute subject and source 
of its profitable existence as a corporation, is fully discussed 
and solemnly decided by a court of equity in one of the States, 
and in complete conformity with the views on the subject 
expressed by me in previous communications called for by the 
several references of the case of the Merchants’ Exchange 
Company. (Kean »v. Johnson, i Stockton’s Ch. R. p. 401.) 
 Ladhere to my opinign, therefore, that the Merchants’ Ex- 
change Company cannot make to the United States a perfect 
title, either by immediate conveyance or through the interme- 
diate method of a mortgage, decree of foreclosure, and sale 
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under it, or otherwise by leave of court, save with the express 
consent of the government of the State. 

Under these circumstances, it does not seem to me that the 
Government can with propriety enter into arrangements, as 
proposed in this case, for the purpose of a suit by the company 
to endeavor to have a title made through a mortgage. And 
still more serious objections of a general nature exist to ano- 
ther form of the proposition, that is, an agreed suit by the 
Government against the company, in order to the possible 
authentication of title here through direct proceedings to that 
end in the courts of the State of Maryland. 

I am, very respectfully, 


C. CUSHING. 
Hon. JAMES GUTHRIE, 


Secretary of the Treasury. 


CHEROKEE INDIANS OF NORTH CAROLINA. 


Construction of sundry acts making allowances to the Cherokee Indians of 
North Carolina. 


ATTORNEY GENERAL'S OFFICE, 
November 14, 1856. 

Siz: Your letter of the 81st ult. calls my attention to a 
provision of the act of August 18, 1856, making appropriations 
for certain civil expenses of the Government, which provision 
is in the following words: 

‘That the Secretary of the Interior ascertain the number of 
Cherokees east of the Mississippi, that were omitted in the 
census taken by D. W. Siler in 1851, and pay the five thousand 
dollars appropriated by the. 8th section of the act making 
appropriations for the current and contingent expenses of the 
Indian Department, approved July 31, 1854, to said Indians, 
according to the per capita distribution made by the Department 
of the Interior, in pursuance of the principles contained in the 
opinion of the Attorney General of the United States on that 
subject, of April 16, 1851.” (Session Laws, p. 92.) 
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And thereupon you proceed to submit the following ques- 
tions: 

“1. In ascertaining who are ‘Cherokees east’ entitled to the 
benefit of the law, are those Cherokees, and those only, (or their 
descendants,) who were enrolled in the census of 1835, to be 
considered ? 

“2. In ascertaining what Cherokees were omitted in the 
census taken by D. W. Siler in 1851, are those only to be 
recognised who are referred to in the foregoing question ? 

‘<3. If other Cherokees than those referred to, are entitled 
to the per capita distribution, who constitute the class, contem- 
plated by law, as so entitled ?”’ 

On the face of this enactment, it appears to bé a direction to 
the Secretary of the Interior to do certain acts, in a certain 
manner, which acts, and the manner of doing them, are alike to 
be determined by means outside of the statute. The Secretary 
is to identify and ascertain a particular class of “ Cherokees 
east of the Mississippi;’’ he is then to take an appropriation, 
made by a previous law, and pay it to the said Indians; and he 
is to pay it ‘according to the per capzta distribution” made on 
some other occasion, ‘‘in pursuance of the principles contained 
in the opinion of the Attorney General of the United States on 
that subject.” 

I say, on the face of the enactment such appears to be its 
tenor. A more deliberate scrutiny of the provision shows that, 
withal, it is very obscurely worded, leaving room for much doubt 
as to what it really intends to say in terms, at the same time 
that it proves impossible to give it any precise meaning whatever, 
without a careful collation of other enactments in pari materia. 

Thus, the Secretary is required in terms only to “ascertain 
the number’’ of Cherokees. I have assumed the meaning to be 
to identify the persons. 

An opinion of the Attorney General is referred to as con- 
taining principles, in pursuance of which a certain previous 
distribution was made by the Secretary of the Interior. I 
suppose the reference to the Attorney General is for description 
merely, as the means of identifying the distribution intended ; 
for the present distribution is plainly required to be according 
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to that distribution, which is further described, it is true, a3 in 
pursuance of principles laid down by the Attorney General. 

Assuming these premises, let us now proceed on the necessary 
voyage of exploration through the treaties, statutes, and execu- 
tive acts of the Government, and so endeavor to find out who 
are the persons intended by the enactment, and then how they 
are to be dealt with by your Department. By diligently follow- 
ing up the several indications of this provision, we may haply 
discover the truth of the matter. 

As the whole object of the provision clearly is to effectuate 
payment, it may be as well to begin at that point as any other. 

The enactment sends us back, expressly, to a previous one, the 
8th section of an act of July 31, 1854, which is in these words: 

‘¢ That to such Cherokees as were omitted in the census taken 
by D. W. Siler, but who were included and paid under the act 
of July 29, 1848, the Commissioner of Indian Affairs be 
authorized to pay them the same per capita allowance that was 
paid the other Indians, under that distribution, provided the 
Commissioner shall be satisfied that they ought to be included 
in said per capita distribution, and that the sum of five thousand 
dollars be appropriated for that purpose.’’ (x Stat. at Large, 
p. 333.) 

But this previous enactment abounds in patent obscurities, 
as well as latent ones. 

It assumes that a per capita distribution of money among 
certain Cherokees had been made under an act of 1848, and 
appropriates the sum of five thousand dollars, to be paid to 
certain other Cherokees, provided the Commissioner shall be 
satisfied that the latter ought to have been included with the 
former in said distribution. How is the Commissioner to be 
satisfied that they ought to have been so included? Clearly, 
there must be a rule of judgment in the premises, prescribed, 
somewhere, for the guidance and government of the Com- 
missioner. 

But there is a more serious puzzle in the enactment. This 
new distribution is to be made to certain Cherokees, who, 
perhaps, ought to have been included in a previous distribution. 
That would imply that they were not included. And yet the 
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enactment had already recited that they were included, and had 
participated in the distribution. They were “omitted” in a 
certain census, the relevancy of which does not appear on the 
face of the act, but “were included and paid.” It would seem 
that there must be something wrong here. 

There is. On pursuing search, it is found that, in the ensuing 
year, the preceding provision was amended, by a new enactment, 
in the following words: 

‘‘ That the 8th section of the act approved 31st of July, 1854, 
authorizing the payment of per capita allowance to Cherokees 
east of the Mississippi, be so amended as to authorize the 
payment of all such Cherokees, as being properly entitled, who 
were omitted on the roll of D. W. Siler from any cause 
whatever.” (x Stat. at Large, p. 780.) 

Here, the description of persons intended to be benefited 
begins to be definite. It is, Cherokees east of the Mississippi, 
who, though “properly entitled’ to be on the roll of D. W. Siler, 
were omitted for any cause. It costs a little reflection to recon- 
cile the two enactments, that of 1854 and that of 1855, or rather 
to see what is the precise relation of the amendment to the thing 
amended. The first provision speaks of such Cherokees as were 
omitted in the census, ‘“‘ but who were included and paid.”’ It 
_ should have been, who were omitted from the census erroneously, 
and thus were NoT included in the distribution payment. While 
correcting this mistake, it also gives a new definition of the 
persons intended. In the act of 1854, they are persons who, 
in the judgment of the Commissioner, were omitted, when they 
‘“‘ought’’ to have been included; in the amendment of 1855, it 
is persons who, “being properly entitled,” were nevertheless 
omitted. 

Thus, the case gradually clears up. According to the acts 
of 1854 and 1855, the Commissioner is to decide what persons 
. were omitted in the supposed census of Siler, who ought to 
have been included, or were properly entitled to be included, 
and who, if they had been included, would have received a 
certain sum of money; and an appropriation of five thousand 
dollars is made to enable the Department to supply this omission. 

The terms “ought” and “ properly entitled” imply rights, 
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perfect or imperfect. The omitted Cherokees east, it would 
seem, belong to a class of persons, for whom certain provision 
was made by law; through accident or other cause of error in 
the execution of the law, some persons of that class were passed 
over; and the inquiry next in order obviously is of that class 
of Cherokees. 

The provisions of the 4th and Sth sections of the act of July 
29, 1848, ch. 118, referred to by the act of 1854, communicate 
the desired information. It enacts as follows: 

“Sec. 4. That the Secretary of War cause to be ascertained 
the number and names of such individuals and families, including 
each member of every family, of the Cherokee nation of Indians 
that remained in the State of North Carolina at the time of the 
ratification of the treaty of New Echota, May 23, 1836, who 
have not removed west of the Missigsippi or received the com- 
mutation for removal and subsistence, and report the same to 
the Secretary of the Treasury ; whereupon the Secretary of the 
Treasury shall set apart, out of any money in the Treasury not 
otherwise appropriated, a sum equal to fifty-three dollars and 
thirty-three cents for each individual ascertained as aforesaid, 
and that he cause to be paid to every such individual, or his or 
her legal representative, interest at the rate of six per cent. per 
annum on such per capita from the 23d day of May, 1836, to 
the time of the passage of this act, and continue annually 
thereafter said payment of interest at the rate aforesaid. 

“Sec. 5. That whenever hereafter, any individual or indi- 
viduals of said Cherokee Indians shall desire to remove and 
join the tribe west of the Mississippi, then the Secretary of 
War shall be authorized to withdraw from the fund set apart ag 
aforesaid the sum of fifty-three dollars and thirty-three cents 
and the interest due and unpaid thereon, and apply the same, 
or such part thereof as shall be necessary, to the removal and 
subsistence of such individual or individuals, and pay thes 
remainder, if any, or the whole if the said Indians or any of 
them shall prefer to remove themselves, to such individuals or 
heads of families upon their removal west of the Mississippi: 
Provided, that the amount herein required to be funded for the 
benefit of the said Cherokees in North Carolina, and the amount 
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required to be paid them, shall be charged to the general 
Cherokee fund under the treaty of New Echota, and shall be 
reimbursed therefrom.” (ix Stat. at Large, p. 264.) 

We may suppose, that the D. W. Siler of the acts of 1856, 
1855, and 1854, is the agent, employed by the Secretary of 
War in execution of the act of 1848 to ascertain “ the number 
and names of such individuals and families, including each 
member of every family of the Cherokee nation of Indians who 
remained in the State of North Carolina at the time of the 
ratification of the treaty of New Echota.” Such persons, it is 
implied, did not receive commutation for removal and subsist- 
ence. They are, by the Sth section, to receive this, if they 
afterwards conclude to remove, and join the tribe west of the. 
Mississippi; they are each to receive the interest of the commu- 
tation money, stated at $53.33 per capita, if they remain in 
North Carolina. 

We might well presume there is a reason for all this in the 
treaty of New Echota, and its several supplemental articles. 
And go it is. ° 

In the main treaty of New Echota, proclaimed on the 23d of 
May, 1836, but bearing date December 29, 1835, are the 
following, among other, provisions : 

‘Art. 8. The United States also agree and stipulate to 
remove the Cherokees to their new homes, and to subsist 
them one year after their arrival there, and that a sufficient 
number of steamboats and baggage wagons shall be furnished 
to remove them comfortably and so as not to endanger their 
health, and that a physician, well supplied with medicines, shall 
accompany each detachment of emigrants removed by the 
Government. Such persons and families as, in the opinion of 
the emigrating agent, are capable of subsisting and removing 
themselves, shall be permitted to do 80, and they shall be 
allowed in full for all claims for the same, twenty dollars for 
each menfber of their family; and in lieu of their one year’s 
rations, they shall be paid the sum of thirty-three dollars and 
thirty-three cents, if they prefer it. 

‘‘ Such Cherokees, also, as reside at present out of the nation, 
and shall remove with them in two years west of the Mississippi, 
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shall be entitled to allowance for removal and subsistence as 
above provided.”’ 

“‘ Art. 12. Those individuals and families of the Cherokee 
nation that are averse to a removal to the Cherokee country 
west of the Mississippi, and are desirous to become citizens of 
the States where they reside, and such as are qualified to take 
care of themselves and their property, shall be entitled to receive 
their due portion of all the personal benefits accruing under this 
treaty for their claims, improvements, and per capita, a8 soon 
as an appropriation is made for this treaty. * * * 

“Art. 15. It is expressly understood and agreed between the 
parties to this treaty that, after deducting the amount which 
shall be actually expended for the payment of improvements, 
ferries, claims for spoliations, removal, subsistence, and debts 
and claims upon the Cherokee nation, and for additional quan- 
tity of land and goods for the poorer classes of Cherokees, and 
the several sums to be invested for the general national fund, 
or provided for in the several articles of this treaty, the balance, 
whatever the same may be, shall be equally divided between all 
the people belonging to the Cherokee nation east, according to 
the census just completed, and such Cherokees as have removed 
west since June, 1833, who are entitled, by the terms of their 
enrolment and removal, to all the benefits resulting from the 
first treaty between the United States and Cherokees east, they 
shall also be paid for their improvements according to their 
approved value before their removal, where fraud has not 
already been shown in their valuation.” (vii Stat. at Large, 
p. 482.) 

In a treaty concluded with the Cherokees on the 6th of 
August, 1846, are the following pertinent articles: 

“Art. IX. The United States agree to make a fair and just 
settlement of all moneys due to the Cherokees, and subject to 
the per capita division under the treaty of the 29th December, 
1835, which said settlement shall exhibit all money properly 
expended under said treaty, and shall embrace all sums paid 
for improvement, ferries, spoliations, removal, and subsistence, 
and commutation therefor, debts and claims upon the Cherokee 
nation of Indians for the additional quantity of land ceded to 
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said nation; and the several sums provided in the several articles 
of the treaty to be invested as the general fund of the nation; 
and also all sums which may be hereafter properly allowed and 
paid under the provisions of the treaty of 1835. The aggregate 
of which said several sums shall be deducted from the sum of 
six million six hundred and forty-seven thousand and sixty-seven 
dollars, and the balance thus proved to be due, shall be paid 
over, per capita, in equal amounts to all those individuals, heads 
of families, or their legal-representatives, entitled to receive the 
same under the treaty of 1835 and the supplement of 1836, 
being all those Cherokees residing east at the date of the said 
treaty and the supplement thereto. 

“ Art. X. It is expressly agreed that nothing in the foregoing 
treaty contained shall be so construed, as, in any manner, to 
take away or abridge any rights or claims which the Cherokees 
how residing in the States east of the Mississippi river had, or 
may have under the treaty of 1835 and the supplement thereto.” 
(ix Stat. at Large, p. 871.) 

Out of these articles of treaty, we may presume, grew the 
provision of the act of 1848. I suppose it had for its seminal 
idea the condition of the treaty of New Echota, that the Indians 
remaining should have their due portion of all the personal 
benefits accruing under the treaty, including what that speaks 
of as the “‘ per capita’’ or head-rights. (Art. xii.) 

At any rate, the effect of the act of 1848 is now clear enough, 
namely: to each member of every family of the Cherokee nation 
of Indians which remained in North Carolina at the time of the 
ratification of the treaty of New Echota, (May 23, 1836,) the 
payment of the interest on the sum of $53.33 so long as he 
remains, and the delivery of the principal to him on his removing 
west of the Mississippi. 

The Government of the United States, it seems, proceeded 
to execute this law according to its tenor ; instituted inquiry ag 
to the persons entitled, and made the required payment to the 
persons reported as entitled. All these things are implied by 
the very terms of the acts of 1854 and 1855.. 

What were they paid? We should presume they were paid 
the interest on $53.33 if they remained, and the capital if they 
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removed: for such is the command of the statute. And so it 
appears the fact is. The Treasury Department, which happens 
by the anomalous provision of the law to be charged with its 
execution, still continues, as reported, to pay the prescribed 
interest to certain surviving Cherokees in North Carolina. 

And, be it observed now, these payments of the act of 1848 
were made a charge on the Cherokee fund created by the treaty 
of New Echota. (ix Stat. at Large, p. 265.) 

Then came the act of 1854 as amended by the act of 1855, 
which authorized the Commissioner to pay to Indians of the 
proper class, who might have been overlooked by Siler, “the 
same per capita allowance that was paid the other Indians”’ of 
the class, who had been duly enrolled and reported by Siler. 

To meet this object it makes an appropriation limited in 
amount, in place of the unlimited appropriation for the general 
object made by the act of 1848; but the two acts are in pars 
materia; they have the same reason; the second does but 
complete the execution of the first; and the payments of the 
second, like those of the first, are an advance chargeable to the 
Cherokee fund of the treaty of New Echota. These payments 
could not be drawn away from their true purpose, and treated 
as independent matters, constituting a general charge on the 
Treasury of the United States. 

Does the act of 1856 intend to change all this? To make a 
gratuity to certain unknown Cherokees? To divert the appro- 
priation of 1854 and 1855 from the definite and precise objects, 
and with the definite and precise mode of payment, which those 
acts coupled with that of 1848 prescribe, to some new and 
altogether different object indicated by the reference to a certain 
distribution made by the Department at a certain time on 
certain advice of the Attorney General? I cannot think so. 
Such is not the necessary legal effect of the third clause of the 
enactment of 1856; if it were, such sense would be contra 
diction of the first and second clauses, and could not prevail 
against their positive tenor and effect. 

What, then, is the legal force of the enactment of 1856? 
It contains nothing new in terms, nothing which is not in the 
acts of 1854 and 1855, except the reference to a certain distri- 
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bution made by the Secretary of the Interior. Let us see 
what that distribution was, and of what relation to the present 
case it may be susceptible. 

The papers transmitted by you do not furnish information as 
to the manner of distribution adopted by your Department on 
the above occasion. It does not appear whether the suggestions 
of the Attorney General on that occasion were followed or not. 
But the official opinion cited, that of April 16, 1851, by Mr. 
Crittenden, is before me. And it speaks for itself. (Farn- 
ham’s ed. vol. v, p. 320.) 

First, it is observable that the subject-matter of that opinion 
was entirely different from the present. The object of the acts. 
of 1848, 1854, 1855, and 1856, is to make to certain Cherokees 
east, remaining in North Carolina, allowances in commutation 
of removal and subsistence equivalent to those made to certain 
Cherokees west. But the questions before Mr. Crittenden 
arose on other acts, those of September 380, 1850, and February 
27, 1851, making certain payments to eastern Cherokees gene- 
rally, the nature of which it is quite unnecessary to stop to 
explain here, because Mr. Crittenden says they “are totally 
disentangled from any questions, or facts, or subjects of the 
charges or allowances for removing from the east to the west 
side of the Mississippi river, or for subsistence or commutation 
therefor.” (P. 326.) That is explicit and sufficient, so far as 
regards the question of subject-matter. 

Passing, then, from the matter of distribution, to which Mr. 
Crittenden’s opinion relates, let us look to see what he says of 
manner, assuming that his advice on that point was followed 
by the Secretary of the Interior. 

The question of distributive manner, presented to Mr. Crit- 
tenden, consisted of several branches, namely, first, of the class 
of persons in right of whom distribution was to be made; 
secondly, in that class, whether the payments per capzta of the 
acts of 1850 and 1851 were to be confined to the capita of the 
Cherokees of the class entitled, and their representatives per 
stirpes, or to their descendants per capita; thirdly, whether 
the payment was to be made to the national authorities of the 
Cherokees, or to themselves individually; and finally, how the 


192 HON. CALEB CUSHING 





Cherokee Indians of North Carolina. 


persons of the class intended by the law were to be ascertained 
and identified. 

I cannot well judge which of all these things, some pertinent 
to the present subject and some of impossible pertinency, the 
act of 1856 intended in fact to adopt as the guide of the Com- 
missioner here. All we can regard is the legal intendment of 
the statute. And it cannot be legally intended as requiring 
the distribution per capita of this five thousand dollars, as 
capital, among all the persons now living in North Carolina, or 
elsewhere, descendants or representatives of the Cherokees 
remaining in North Carolina, and omitted, by mistake, from the 
roll of D. W. Siler. ; 

The act of 1856 is a supplement to the acts of 1848, 1854, 
and 1855. They are all in eadem materia, to effect a certain 
payment in execution of treaties. They must, by all the rules 
of statute construction, be read together so as to make one 
whole of coherent signification. All that is indubitable. 

We commence, of necessity, with the act of 1848, which it 
is the purpose of the acts of 1854, 1855, and 1856 to consum- 
mate. The general meaning of that act is clear. It assumes 
that certain Cherokees of the Cherokee nation of Indians of 
the treaty of New Echota, instead of proceeding west of the 
Mississippi, remained in the State of North Carolina; and it 
requires the Secretary of the Treasury to pay to each of them 
the interest on $53.33, commutation of removal and subsist- 
ence, if he continue to remain, and the capital sum if he con- 
cludes to remove. So, from that day to this, the law has been 
construed and administered at the Treasury Department. 

The ascertainment of persons intended by the act was left 
to the Secretary of War. He was to “‘ cause to be ascertained 
the number and names” of the persons intended. 

But, say the acts of 1854, 1855, and 1856, he performed 
this duty imperfectly ; he ‘omitted’ to report to the Secretary 
of the Treasury some persons who “ought” to have been, or 
who were “‘ properly entitled” to be, reported, according to the 
true intent of the acts of Congress. Such omitted persons the 
Secretary of the Interior is now to hunt up, and they are to be 
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treated as if they had been duly reported in‘the outset by the 
Secretary of War. 

It is impossible for me to understand these acta otherwise. 
Congress designed to do justice to the omitted persons of the 
class,—not to do injustice to the general members of the class. 
While the latter, according to the text and spirit of the law, 
are continuing to receive each but the interest on $53.38, it 18 
unreasonable to suppose that the former are to receive the 
capital; and while, of the latter, the survivors, and they only, 
continue to receive but the interest of one distributive sum, it 
would be unreasonable to suppose that half a dozen representa- 
: tives of the former are to be so considered as in effect to give 
one of the former the capital of six distributive sums. And 
to pay the capital to any party, without his removing, would be 
to confer a gratuity on him, not to execute the treaty of New 
Echota. 

The position that the act of 1856 does not intend to do any 
new thing in substance, but only to execute the acts of 1855, 
1854, and 1848, is confirmed by the consideration that in ano- 
ther section of the same act of 1855, the third, there is a pro- 
Vision to dispose contingently, and on certain conditions, of 
the whole matter of the Cherokees still remaining in North 
Carolina. (Act of March 8, 1855, ch. 204, sec. 8, x Stat. at 
Large, p. 700.) 

The inquiry, therefore, it seems to me, reduces itself to the 
question,— Who were the persons intended by the act of 1848? 
Having settled this, we then see who was improperly omitted 
in the returns of the Secretary of War. 

The act of 1854, in which the supply of defects in the exe- 
cution of the act of 1848 originated, speaks of “the census 
taken by D. W. Siler.” The fourth section of the act of 1855 
describes it as “‘the roll of D. W. Siler.” The third section 
of the same act speaks of “the roll of John C. Maullay.” 

There ig nothing on the face of the act of 1855 to show 
which of these two sections is correct, the third, which refers 
to Mullay, or the fourth, to Siler. Or, for aught that appears 
in the statute, both expressions may refer to the same fact. 

Vot. VUI.—13 
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On examination of the files of the Indian Bureau, it is found 
that the census of the act of 1848, by which the payments of 
that act were made, was taken by Mullay. That census, like 
the act itself, applied only to the Cherokees in North Carolina. 

Three years afterwards, Siler was employed for a very differ- 
ent object, namely, in execution of the acts of 1850 and 1851, 
to take a census of all the Cherokees east residing in the 
several States of Georgia, Tennessee, and Alabama, as well as 
North Carolina. 

Now, it may be, that, in making a census of the Cherokees 
in North Carolina, Siler did but copy without change that of 
Mullay. If, on comparison of the two rolls, it should prove to | 
be so, then it will become practicable, to be sure, to execute the 
acts of 1854, 1855, and 1856 by means of Siler’s roll, not, 
however, because it is the roll of Siler, but because it is a 
copy of the roll of Mullay. But, if the two rolls differ, either 
in principle, or merely in contents, then it is impossible to exe- 
cute these acts by reference to the roll of Siler. Deficiencies 
in the act of 1848 can be supplied only by proceeding on the 
premises of the execution of that act. 

It would seem, therefore, that the language of the third sec- 
tion of the act of 1855 is correct, and that of the fourth sec- 
tion incorrect. It should be ‘ Mullay” in both sections of that 
act, as also in the acts of 1854 and 1856, unless the object of 
each of them was other than what it expressly purports to be. 

However that may be, supposing ourselves to be in the place 
of the Secretary of War, and proposing to put in execution 
the act of 1848, we should then have to determine beforehand 
the question, which we are now looking at retrospectively, 
namely, who ought, or are properly entitled, to be on the roll 
of Mullay or Siler. 

According to the terms of the act of 1854, in effect re-enacted 
by the acts of 1855 and 1856, that is to be determined by your De- 
partment. Of course, however, it is to be determined discreetly, 
and according to law. The Commissioner seems to think that 
no persons are contemplated except such as were on the 
‘‘ census just completed,” which is mentioned in the treaty of 
New Echota. 
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I doubt whether that view is correct. Neither the instructions 
to Mullay, nor those to Siler, propose any such limitation. And 
the tenor of the former in this respect would seem to be con- 
clusive of the question. The act of 1848, as construed and 
executed, must be the basis of execution for the acts of 1854, 
1855, and 1856. , 

It on the whole appears to me, as it did to Mr. Commissioner 
Medill, who issued the instructions to Mullay under the act of 
1848, that this act,in its general description of the Cherokees 
entitled, intends to reach all those who were comprehended in 
the relevant provisions of the treaty of New Echota. As there 
were omissions in the census of the act of Congress, so there 
may have been in the census of the treaty. I think in this 
respect the comprehension of the treaty defines that of the act 
of Congress. How to ascertain those persons is a matter for 
your consideration. 

I believe the foregoing observations constitute a reply in 
substance to all the questions propounded; and 


I am, very respectfull 
os _? C. CUSHING. 


Hon. Ropert McCie.ianp, 
Secretary of the Interior. 


BEVISORS OF DISTRICT CODE. 


Statement of the compensation of the revisors of the code of laws of the 
District of Columbia. 


ATTORNEY GENERAL'S OFFICE, 
November 18, 1856. 

Sir: I have the honor to report the following state of facts, 
and recommendation thereon, in regard to the compensation of 
the Board of Revisors of the Code of the District of Columbia. 

The act authorizing the codification, passed March 3, 1855, 
contains the following provisions : 

‘And the Board of Aldermen and Common Council of the 
City of Washington may together elect five competent persons ; 
and the Board of Aldermen and Council of Georgetown may 
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elect two competent persons; and the Levy Court of the County 
of Washington may elect one competent person; which persons 
together shall compose a board to consider at convenient 
seasons the provisions of said code, as it may be prepared; and 
any three of said persons shall constitute a quorum of said 
board; and the said code or such provisions thereof as may be 
approved by a majority of said board, shall be adopted and 
become the law of said District as hereinafter provided. * * * 
And the persons who may compose said board, or such of them 
as may act on the same, shall be paid, out of the Treasury of 
the United States, a reasonable compensation for their services, 
according to the time employed by them respectively upon the 
same: Provided, that the said code shall be reported to Congress 
on or before the first Monday in December in the year eighteen 
hundred and fifty-seven.” 

The act of August 18, 1856, making appropriations for cer- 
tain civil expenses of the Government, contains the following: 

‘“‘ For compensation of the members of the Board of Revisors 
appointed in pursuance of the act of Congress approved March 
8, 1855, entitled ‘An act to improve the laws of the District . 
of Columbia, and to codify the same,’ twelve thousand dollars: 
Provided, that the President of the United Statts shall deter- 
mine the sum to be received by each member of said board, the 
same not to exceed the sum of one thousand dollars per annum 
to each during his term of service, and that the whole compen- 
sation shall not excced the sum hereby appropriated.” 

In the course of the year 1855, the following gentlemen were 
appointed members of the board, namely: for the City of 
Washington, Messrs. Samuel C. Chilton, Joseph H. Bradley, 
Edward C. Carrington, Josiah F. Polk, and Wm. J. Martin; for 
the City of Georgetown, Messrs. Hugh C. Caperton and D. W. 
Edmondson; for the Levy Court, Mr. Hamilton Loughborough. 

The board met for the first time on the 8th of January, 1856, 
and has continued to meet, from time to time, down to the 
present month. 

On the report of the board before me, it appears that the 
attendance of the respective members has not been equal and 
uniform; but this fact is not, in my opinion, of sufficient 
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importance to raise any general question of apportionment 
among the members of the board. 

The practical effect of the several provisions of law is this: 

A sum of twelve thousand dollars has been appropriated for 
the whole service of these gentlemen, eight in number, with 
condition that neither shall receive more than at the rate of 
one thousand dollars per annum; their service commenced in 
January, 1855, and must by law terminate in December, 1857 ; 
thus affording a total duration of service of one year and eleven 
months, with a compensation of fifteen hundred dollars for the 
entire period. 

In order, therefore, to make a payment to the members now, 
it is necessary to divide the sum of fifteen hundred dollars 
according to some rule of time elapsed, or of progress in the 
work of revision. The time elapsed is ten twenty-third parts 
of the whole; but only one of the four parts of the code has 
been examined, leaving three-quarters of the work to the next 
and last year of service. In view of this fact, it has appeared 
to me that the fractional half of a year’s compensation should 
alone be paid now, on the current fractional year of compara- 
tively less duty, leaving the complete year’s compensation to 
the future complete year of more continuous and responsible 
occupation. 

I recommend, therefore, the payment now of five hundred 
dollars to each member of the board. 

In one case, there will have to be apportionment between two 
persons. Mr. Edmondson died after having attended eleven 
meetings of the board. Mr. Richard R. Crawford was then 
appointed in his place, and has attended seven meetings. While 
mere attendance is not a fact of primary importance in general, 
it furnishes convenient means of subdivision between Mr. Craw- 
ford and the legal representatives of Mr. Edmondson. I 
recommend that the five hundred dollars for that divided seat 
at the board be apportioned according to this rule. 


I am, very respectfully, 
C. CUSHING. 
- To the PRESIDENT. 
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UNCLAIMED REVOLUTIONARY PENSIONS. 


The acts of Congress granting pensions, or pay in the nature of pensions, to 
officers and soldiers of the Revolution, and to the widows of such officers and 
soldiers, did not confer any heritable rights, descending to personal represen- 
tatives; but, by misconception, those acts came to be construed otherwise at 
an early period, so far as regards the children of such officers or soldiers, and 
the children of such widows; and it is too late now to retreat from this mis- 


construction. 
ATTORNEY GENERAL'S OFFICE, 


November 19, 1856. 


Sir: Your communication of the 28th of May, transmitting 
copy of a report of the Pension Office in the case of the “ Heirs 
of Keziah Dow,” to arrears of unclaimed pension in her right, 
with decision of your predecessor rejecting said claim, presenta 
the following questions thereon: 

‘‘ First. Is it competent for the Secretary of the Interior to 

reverse the decision of his predecessor, where the sole question 
involved in that decision was the legal construction of an act 
of Congress, as in this case ? 

“Second. Is the doctrine in regard to revolutionary pen- 
sions, aS expressed in your opinion in the case of QO-la-yah-tah, 
of February 4, 1856, to be taken as of general application, 
upon a direct examination of the legal question, whether such 
arrears of pension are to be considered a vested right ? 

‘Third. If a vested right, to whom are such arrears payable, 
whether to the heirs, or to the legal representatives of the party 
originally entitled ?” 

The report in question, under date of November 4, 1852, 
sets forth that Keziah Dow was the widow of Henry Dow, a 
soldier of the revolutionary war. As such widow, Keziah 
Dow, if she had applied for it, would have been entitled to a 
pension under the third section of the act of July 4, 1836. 
But she did not apply. She died; and as the brief states, her 
‘“‘children’’ now apply for it as a right in her behalf; that is, 
to consider the aggregate of the pension, which she had the 
right to claim, but did not, as money belonging to her in the 
Treasury, and to pass now to her children. The report con- 


TO THE SECRETARY OF THE INTERIOR. 199 
Unclaimed Revolutionary Pensions. 


cludes thus: ‘The only provision of law, in favor of children, 
is that which allows them to draw any arrears of pension due 
at the time of decease. In this case the widow was not a pen- 
sioner, nor an applicant for a pension, consequently the claim 
cannot be allowed.’’ This paper is endorsed: ‘‘ Affirmed A. 
H.H. 8S. Nov. 9, ’52.” 

In your letter the parties are spoken of as the “heirs” of 
Keziah Dow, which involves question beyond that of “ children.’s — 

In the report of the Commissioner of Pensions in the present 
case, dated May 19, 1856, there is question also of the rights, 
in such a case, of persons, children of the widow of a revolu- 
tionary soldier by a previous or a second marriage, and so not 
his children. | 

Here, it is obvious, are three distinct questions, namely, 1, 
Of the right of the children of the revolutionary soldier to 
arrears of what might have been the pension of their father’s 
widow; 2, Of the rights in such case of children of the widow, 
who are not children of the revolutionary soldier; and 8, Of 
the rights, in such a case, of heirs general of the widow. 

I consider the last question disposed of by your decision in 
Wheeler’s case, commented upon in my opinion of June 9, 
1856, in the case of Jesse Lovering. (Farnham’s ed. vol. vil, 
p. 717.) 

The original report, as above quoted, presents the point of 
law imperfectly in other respects. It intended to state, how- 
ever, what is unquestionably true, in my judgment, namely, that 
no provision of law exists, allowing to children of a pensioner 
tn posse the amount of the pension which he or she did not 
claim. The only arrears in this respect, which distinctly appear 
in the statutes, are the arrears of pensions adjudicated and not 
received by the party to whom they were adjudicated. Pen- 
sions unclaimed and unadjudicated do not constitute arrearages 
of pension according to the letter or spirit of the acts of Con- 
gress. (See Opinion of June 9, 1856, ubi supra.) 

There is a class of enactments, which dispose of arrears of 
pensions adjudicated but not paid. It would have been quite 
absurd for Congress to make these provisions in regard to the 
small unpaid fractions of a pension certified, if unclaimed pen- 
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sions descended by the existing law, or were intended there- 
after to be descendible under future laws. 

There is also a class of enactments, which in express terms 
grant pension to certain persons in the right of the officer or 
soldier who served, and these enactments are conclusive to the 
same point, that is, they negative the supposition that, as a 
general doctrine of statute, it ever was intended that pensions 
gn posse are a vested right, are the property of the pensioner 
in posse, and so pass of right to representative persons. It is 
impossible to find negations by implication stronger than these, 
in any act of Congress. 

But the true question here is, of what has been affirmatively 
enacted by legislation, not of what has been constructively 
denied. It avails little to show that the assumed right has or 
has not been denied : in order that its existence shall be admit- 
ted, it must be shown that it has been affirmed. This cannot 
be done. 

At the foundation of the system of pensions for or on account 
of mere service in the revolutionary war, is the act of March 
18, 1818. This act says nothing of widows or children or 
other representative persons. It provides that, to entitle any 
person to the benefits of the act, he shall make declaration on 
oath of his service; and that the pension shall commence on 
the day that such oath is made. And it granted pensions only 
to certain classes of living persons, who had actually served for 
a prescribed term during the war, in the land or naval forces 
of the United States. (ili Stat. at Large, p. 410.) 

The same is to be said of the acts of May 1, 1820, and of 
March 1, 1823, which indeed are acts of restriction of the 
right of pension. (Ibid. p. 569, 782.) 

Then comes a provision of the act of May 24, 1828, to the 
effect that the “right any person now has, or hereafter may 
acquire, to receive a pension in virtue of any law of the United 
States, shall be construed to commence at the time of completing 
his testimony.”’ (iv Stat. at Large, p. 3808.) 

These, it will be observed, are pension provisions by name. 
But the next step, though the same in substance, was different 
in name. I allude to the act of May 15, 1828, which gave tr 
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each surviving officer of the army of the Revolution in the 
continental line, who was entitled to half-pay by the resolve of 
October 21, 1780, full pay, to commence with March 8, 1826, 
and to continue during his life; and to each surviving non- 
commissioned officer, musician, or private in said army, who 
enlisted therein, for and during the war, and continued in ser- 
vice until its termination, full monthly pay, to commence with 
March 8, 1826, and to continue during his life. It further 
provided that these payments should be made under the direc- 
tion of the Secretary of the Treasury. (iv Stat. at Large, p. 
209.) 

Here, again, nothing is said of representative persons; nor 
18 any intimation given of intention to favor them. The allow- 
ance 1s to the surviving officers and soldiers, not to the heirs 
of deceased ones, past or future. But express provision to this 
point was made by act of March 3, 1829, as follows: 

‘That whenever any revolutionary pensioner shall die, the 
Secretary of War shall cause to be paid the arrears of pension 
due to said pensioner at the time of his death, and all payments 
under this act shall be made to the widow of the deceased pen- 
sioner, or to her attorney, or if he left no widow, or she be 
dead, to the children of the pensioner, or to their guardian, or 
his attorney ; and, no child, or children, then to the legal repre- 
sentatives of the deceased.’’ (iv Stat. at Large, p. 850.) 

I suppose the effect of this enactment was to take arrears 
due to revolutionary pensioners out of the range of the general 
Jaw as to successions, and to substitute the widow or children 
in place of, or preference to, all other legal representatives. At 
any rate, the law applies in terms only to ‘pensioners,’’ that 
is, persons actually on the roll. 

There is a private statute of May 20, 1830, which, after re- 
quiring a number of persons named to be added to the roll of 
revolutionary pensioners, enacts, in section 18, as follows: 

“Tn all cases of the death of any of the pensioners named 
in this act, leaving a widow, such widow shall be entitled to 
receive the arrears of pension due at the decease of her hus- 
band, under such rules and regulations as the Secretary of War 
may prescribe.” (vi Stat. at Large, p. 418.) 
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Here the range of the representative persons, who may take 
arrears due, is still further restricted, 80 as to include the widow 
and to exclude children. 

The next important act is that of June 7, 1832, which extends 
the purview of the act of May 15, 1828, by taking in certain 
officers and soldiers who served in the continental line or state 
troops, volunteers or militia, during the war of the Revolution, 
and who were not entitled under the previous act. To those 
who served two years, full pay is given; and to those who served 
six months or more, a proportional amount: the same to be 
distributed and paid under the direction of the Secretary of 
the Treasury. (iv Stat. at Large, p. 529.) 

This act contains the following provision: 

‘Sec. 4. That so much of the said pay as accrued before the 
approval of this act, shall be paid to the person entitled to the 
game as soon a8 may be, in the manner and under the provisions 
above mentioned; and the pay which shall accrue thereafter 
shall be paid semi-annually in the manner above directed; and, 
in case of the death of any person embraced by the provisions 
of this act, or of the act to which it is supplementary, during 
the period intervening between the semi-annual payments di- 
rected to be made by said acts, the proportionate amount of pay 
which shall accrue between the last preceding semi-annual pay- 
ment and the death of such person, shall be paid to his widow, 
or, if he leave no widow, to his children.” (iv Stat. at Large, 
p. 530.) 

Here is distinction, on the face of the act, between arrears 
of pension 7m posse and arrears of pension in esse, the latter 
being restricted to a particular class of representative persons. 
' The provision appertains to the same class of enactments with 
those in this act and in others before and after it, which declare 
the pensions not assignable, and not subject to the pensioner’s 
debts. That is, the law intends a personal benefit. 

We arrive, now, at a series of acts, making specific provision 
for the widows of revolutionary soldiers, upon which the pres- 
ent question of construction arises. 

The act of July 4, 1836, provides, in section 2, that when a 
soldier of the revolutionary war shall have died before the en:- 
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actment of the act of June 7, 1832, and after the 4th of March, 
1831, to which the effect of this act related, the amount of pen- 
sion to which such soldier would have been entitled for that 
interval, if he had continued in life, “ shall be paid to his widow; 
and, if he left no widow, to his children.” 

Here is express enactment respecting pension in posse, giving 
it to the widow, or, in default of widow, to the children, of the 
revolutionary soldier entitled, for a certain fraction of a single 
year intervening between the date of an act and the date of its 
retroactive operation. No other pension in posse is made de- 
scendible even to the widow or the children of a revolutionary 
soldier. So far as regards widows and children, it was indeed 
a new benefit accorded by Congress. 

And the express enactment here, which enables children to 
receive unclaimed pensions in certain special circumstances, and 
thus implies that they could not otherwise, constitutes a singular 
commentary on the idea that they might claim such pensions 
with or without law, and in all circumstances, as the inheritance 
of their ancestor. 

Sec. 3 of the same act is in these words: “‘ That if any person 
who served in the war of the Revolution, in the manner speci- 
fied in the act passed 7th day of June, 18382, entitled ‘An act 
supplementary to the act for the relief of certain surviving 
officers and soldiers of the Revolution,’ have died, leaving a 
widow whose marriage took place before the expiration of the 
last period of his service, such widow shall be entitled to receive, 
during the time she may remain unmarried, the annuity or pen- 
sion which might have been allowed to her husband, by virtue 
of the act aforesaid, if living at the time it was passed.” 
(v Stat. at Large, p. 128.) 

Thus, a class of widows enters upon the pension roll by name, 
but in right of revolutionary service of their husbands; and no 
provision is made for the children of widows, either as regards 
pension én posse or the arrears of pension in esse. 

An additional class of widows came in by the act of July 7, 
18388, namely, those who were married to the revolutionary 
soldier after the expiration of the last period of his service, and 
prior to the lst of January, 1794; confined, however, for this 
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class of widows, to the period of five years, in case the party 
shall remain so long unmarried. This act does not mention 
children. (v Stat. at Large, p. 303.) 

The benefits of this provision are continued, in point of time, 
by the acts of March 38, 1843; June 17, 1844; and February 
2, 1848 ; (v Stat. at Large, p. 627, 680, ix Stat. at Large, p. 2105) 
and otherwise enlarged, as respects the widow, by the acts of 
August 23, 1843, and the resolution of August 16, 1848, (v Stat. 
at acres p. 521, 584 ;) but none of these acts contain erovine 
touching children or other representative persons. 

The act of July 29, 1848, superadds to the class of widows 
already entitled, another, namely, those married to the revolu- 
tionary soldier prior to the 2d of January, 1800. Their pen- 
sions, by the terms of the act, are to commence on the 4th of 
March, 1848, (ix Stat. at Large, p. 265.) 

Finally; thé a¢t of February 3, 1853, enacts as follows: 

“Sec, 2. That tNe widows of all officers, non-commissioned 
officers, musigiangs aud privates of the revolutionary army, 
who were married siffsequently to January A.D. 1800, (intend- 
ing,. undoubidtyy &0 say the Ist of January, 1800,) shall be 
entitl@d.to a pension in the same manner as those who were 
married beforé™ Pinet late ** (x Stat. at Large, p. 154.) 

Meanwhile, the act of June 19, 1840, had made new provision 
covering the whole question of children, either of the person 
serving or of his widow, as follows: 

“Sec. 1. That in case any male pensioner shall die, leaving 
children, the amount of pension, due to such pensioner at the 
time of his death, shall be paid to the executor or administra- 
tor on the estate of such pensioner, for the sole and exclusive 
benefit of the children, to be by him distributed among them 
in equal shares, and the same shall not be considered as a 
part of the assets of said estate, nor liable to be applied to the 
payment of the debts of said estate in any case whatever. 

‘Sec. 2. That in case any pensioner who is a widow shall 
die, leaving children, the amount of pension due at the time of 
her death shall be paid to the executor or administrator, for the 
benefit of her children, as directed in the foregoing section. 

‘Sec. 8. That in case of the death of any pensioner, whe- 
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ther, male or female, leaving children, the amount of pension 
may be paid to any one or each of them, as they may prefer, 
without the intervention of an administrator.” (v Stat. at 
Large, p. 385.) 

This act applies, 1 In terms, to pensioners only, and makes 
special provision for securing to certain specified representative 
persons the arrears due, instead of allowing them to enter into 
the general assets of the succession, or to be subject to debts. 

It modifies previous provisions, in this respect, by allowing 
the administrator to receive in trust for the several represent- 
ative persons protected, in their order. There is nothing in it, 
which, by expression, touches the matter of unasserted claims 
to pension, that of pensions tm posse claimable either by hus- 
band or by widow. 

It has been argued, indeed, that the terme 
this act embraces everybody who is comp 
sioner. But that is forced constructiog 

eal 












tified either by its ordinary or its legal 1 
And this review of all the acts in my 
itively the following conclusions : 
1. There is no provision of law, which, %& ; 
widow to claim the amount of pension or pa ight have 
been claimed by her husband, except in special cases, which, 
of course, excludes the general proposition. 

2. There is no provision of law, which in terms authorizes the 
children to receive pension or pay money which might have 
been claimed by their father, except in special cases, which, of 
eourse, excludes the general proposition. 

8. There is no provision of law, which in terms authorizes - 
the children of the widow of a revolutionary soldier to receive 
pension money which she might have claimed but did not, 
except, as before, in the special case of arrears of pension, ad- 
judicated, which excludes the general proposition. 

So, thus, the negative argument on the point, already drawn 
from the fact that provision is made by repeated statutes for 
the arrears of pension adjudicated, without going further, is 
confirmed by the fact of the utter absence of any affirmative 
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provision for arrears of unclaimed pension or pay in the nature 
of pension. 

If Congress had intended that the children of revolutionary 
officers and soldiers should come in and claim in their name, it 
would have been simple and easy for it to say so. It has been 
careful to meet, by express enactments, other conditions of the 
subject, of much less importance in principle and of less amount 
of expenditure. Its omission to legislate explicitly on the 
point is unaccountable, if it really intended, not a personal 
benefit to the officers and soldiers of the revolutionary war and 
their widows, but a gratuitous donation to their children. Yet, 
upon hints or suggestions of construction the most elastic, vague, 
and not at the time of its establishment put into reasoned in- 
structions or opinion of any Commissioner of Pensions, Secre- 
tary, or Attorney General, a practice of long standing exists, 
to allow to the children at least of revolutionary officers and 
soldiers,—and perhaps to the children of their widows,—pen- 
sions in gross not claimed in the lifetime of the ancestor. 

On previous occasions, when the question of assumed right 
in arrears of unclaimed pensions has been before me, evidence 
was submitted conclusively showing the existence of this prac- 
tice in the case of the children of the person who served. 
(See opinions in Oo-la-yah-tah’s case, and in Jesse Lovering’s, 
Farnham’s ed. vol. vii, p. 619, 717.) I yielded, at that time, 
most reluctantly, to the pressure of this consideration, and ad- 
vised acquiescence in a practice, which had thus grown up in the 
Departments, not only without any well-considered beginning, 
but in contradiction, as it seemed to me, to the whole tenor of 
the pertinent acts of Congress. 

The commencement, progress, and assumed justifications of 
this practice, are explained in official correspondence, which 
occurred in the year 1839, between the Secretary of the Trea- 
sury, (Mr. Woodbury,) the Commissioner of Pensions, (Mr. Ed- 
wards,) and the Secretary of War, (Mr. Poinsett,) which is 
published in Mayo and Moulton’s edition of the Pension Laws, 
(p. 538.) 

Mr. Woodbury, on a requisition being sent to him for ‘ un- 
claimed pensions” in the case of one Gore, objected to the 
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allowance as illegal, and sent it back for explanation and for 
the opinion of the Attorney General. Mr. Edwards then 
transmitted to him a memorandum of the Secretary of War, 
on the subject, which was unsatisfactory because it referred to 
precedents under the navy and privateer pension funds, which 
had no direct application to the question. Mr. Woodbury called 
for further explanation, and renewed his request that the ques- 
tion might be referred to the Attorney General. In reply, Mr. 
Edwards explains that the requisition was made out in con- 
formity with the “practice” of the Pension Office; that the 
practice originated in administrative construction of the act of 
May 15, 1828, subsequently applied to the act of June 7, 1832; 
and it was adopted and continued without consulting the Attor- 
ney General; but that the practice, in his judgment, had legis- 
lative sanction, because incorporated in regulations of the 
Department, which had been printed by order of Congress. 

I apprehend that Congress would be slow to admit that it 
communicates the sanction of its approval, or of law, to every- 
thing printed by its order. If there be a rule of the tenor 
supposed by Mr. Edwards, it must have some more direct sanc- 
tion than this to be assumed as legalized by Congress. 

Nor will mere appropriations, made by Congress on a class 
of continuing estimates of the Departments, commit it to all 
the legal conclusions involved on the expenditures of the last 
vear of the same class. How is Congress to know all the 
questions behind these expenditures and estimates, unless atten- 
tion be specially invited thereto either by its committees or by 
the Executive ? 

Instead of being committed to this doctrine at that time, it 
18 found, at so late a day as the thirty-first Congress (1850), 
dismissing the subject, and acquiescing in the formal reproba- 
tion of the doctrine by the Committee on Revolutionary Pen- 
sions. (Report on Young’s Petition, 31st Congr., Ist ses., No. 
822; on Kirby’s Petition, 31st Congr., 1st ses., No. 446.) 

Mr. Woodbury, at any rate, remained unsatisfied; and an- 
other case of the same description coming up sometime after- 
wards, (that of Green,) he sent it back to the Commissioners 
with this endorsement : 
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‘I would be obliged to know if the Secretary of War has 
re-examined the law upon which the pension in this case was 
granted, and is, on reflection, satisfied that it is a case (to be 
passed ?) where the ancestor of the heir, though entitled, did 
not receive a certificate while living.” 

To which the Secretary of War (Mr. Poinsett) replied as 
follows : | 

‘‘T find, on examining into the subject, that both the inva 
riable practice of this Department under my predecessors, and 
the united opinions of Mr. Attorney General Wirt and Mr. At- 
torney General Butler, warrant the construction put upon the 
law by the Commissioners of Pensions."’ (Ubi supra, p. 540.) 

Mr. Poinsett was most assuredly mistaken in supposing that 
the question had been determined by Mr. Wirt. 

There is an argumentative dictum of Mr. Wirt’s, which, it is 
probable, is what Mr. Poinsett had in his mind, and which, at 
any rate, is the only legal foundation of the reported practice 
of the War Department. It is adduced, in Mr. Triplett’s work 
on the Pension Laws, in this relation, (p. 154.) 

The opinion intended is that of June 9, 1825, (ed. 1851, 
p. 481,) affirmed July 22, 1828. (Ibid. p. 543.) 

Questions of the construction of the act of April 16, 1816, 
were referred, on two points, of which the pertinent one was, 
whether, if the widow of an officer or seaman of any private 
armed ship, who, in the circumstances defined by the law, was 
entitled to a certain pension, the same to cease on her death 
or intermarriage, should marry before claiming it, she might, 
after marriage, claim it up to that time? Mr. Wirt decided 
that she might. He even proceeded, in argument, to say, that, 
if she had died before claiming it, still it might be claimed in 
her name, according to the practice of the (Navy) Department. 

Here, again, was practice, not law. 

Nevertheless, certain it is, that if Mr. Wirt had said, in 
1825, that, as a general proposition, at the time when he de- 
livered his opinion, pensions not claimed by the party were 
claimable by children, after his or her death, the proposition 
would have been manifestly unsound in law, as the law then 
stood; because, by the express terms of the act of 1818, as 
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we have seen, the pensions which it conferred could only be ob- 
tained on the personal proofs of the living party; and the sup- 
posed practice, which we are now discussing, could not have 
begun to exist, as Mr. Edwards admits, until the enactment of 
the act of 1828, three years after the rendition of this opinion 
by Mr. Wirt. 

The truth is, that it was not so much the conclusion, which 
Mr. Wirt reached in this case, as the reason he gave for it, 
which led to his opinion being referred to as a decision of the 
question, and which, indeed, is the real origin of the practice 
of the War Department. Mr. Wirt said the pension in this 
case was a “vested right;” and hasty deductions from this 
dictum, as we shall see hereafter, grew up into a rule, in spite 
of the tenor of the acts of Congress. 

For, what was the ‘‘ vested right” of the particular case? 
A right to what? And vested in whom? Clearly, a right to 
@ pension only vested in the person of the widow, by the terms 
of the statute. : 

It does not follow that the pension, because it was a vested 
right, constituted an estate of inheritance. One may have a 
vested right in a contingent estate which never falls in; or a 
vested right in an estate for life, as a tenancy by the curtesy, 
for instance, a right of dower, a rent-charge, @ life office, or 
annuity, the interest in which is merely personal and becomes 
extinct on the occurrence of death. 

And that was the whole application of the idea in the case 
determined by Mr. Wirt. 

Mr. Poinsett cites also Mr. Butler. In fact, there are sev- 
‘eral opinions of his, pertinent to the general question, and 
three on the precise question which had been before Mr. Wirt. 

On the 9th of February, 1835, in reply to that very question, 
presented to him by the Secretary of the Navy, Mr. Butler 
said : . 

‘“‘In my opinion, it is very evident, from the terms of the law, 
that the pension was intended for the personal benefit of the 
widow during her widowhood ; and, if she neglects to apply for 
it before her remarriage, I think it cannot afterwards be claimed, 
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either by her or by her husband, in the event of his surviving 
her.’ (Ed. 1851, p. 990.) 

After this, on the 5th of April, 1886, Mr. Butler’s attention 
was called to Mr. Wirt’s opinion of June 9, 1835. He then 
said, that his impression of the true intent of the law was un- 
changed; but, for the sake of consistency of administration, 
he yielded his own convictions to the opinion of Mr. Wirt, and 
to the usage of the Navy Department, “‘ very much founded” 
on that opinion. (Ed. 1851, p. 1011.) And on the same day 
he repeated this opinion, in another case. (Ed. 1851, p. 1013.) 

Thus, Mr. Wirt acquiesced in a practice to this effect, assumed 
to exist in the administration of the privateer and navy pen- 
sions; and Mr. Butler acquiesced in it against his convictions 
of the true meaning of the law, in deference to practice, or the 
opinion of Mr. Wirt. 

I suppose it thus happened, that, when the time arrived for 
executing the act of May 15, 1828, the Treasury Department 
adopted the construction reported by Mr. Edwards. Such a 
construction, impossible under the act of 1818, was possible 
under the act of 1828, because the latter fixed a past day from 
which the pay or pension was to date; the commencement 
thereof being thus released from dependence on the date of 
proof, as the proof was from dependence on the oath of the 
party. 

It is now indeed suggested in argument, that certain expres- 
sions of the act of 1828 justified the assumed construction in 
this respect. The phrase as to officers 1s,—“ authorized to re- 
ceive,’’—and as to privates, ‘entitled to receive.’’ I do not see 
that these expressions serve the supposed purpose. They are 
each respectively applied to the person who served; and, if 
they indicate any conclusion in this respect, it is the exclusion 
of representative persons. If they had been intended, how 
easy it would have been for the law to have said so by some 
brief expression. 

The act of 1818 itself, confessedly limited in effect to the 
living party, says that he ‘shall receive;’’ which is quite as 
expressive as ‘authorized to receive.’’ 

At length, however, on the passage of the act of June 7, 
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1832, supplementary to that of May 15, 1828, there is to be 
found a regulation issued in the name of the War Department, 
which, without clearly affirming, yet implies, that some persons 
(it does not say who) may come in after the death of the party ; 
for at the very close of the regulation is the following phrase: 

‘‘ No payments can be made on account of the service of any 
person who may have died before the taking effect of the act 
* *; and in case of death subsequent thereto, and before 
the declaration herein required is made, (that is, the declaration 
of the person who served,) the parties interested will transmit 
such evidence as they can procure * * taken and authenti- 
cated before a court of record, showing the services of the 
deceased, the period of his death, the opinion of the neighbor- 
hood respecting such services, the title of the claimant, and the 
opinion of the court upon the whole matter.’”’ (Mayo and 
Moulton, p. 553.) 

These regulations, and the statute to which they apply, con- 
cern the revolutionary officer or soldier himself, and persons 
claiming under him. When the act of July 4, 1836, making 
express provision for the widows and children of deceased offi- 
cers and soldiers, came to be executed, regulations were also 
promulgated by the War Department in regard to that act; 
but these contain no hint of any claim being supposed to accrye 
to the children of the widow in her behalf, as distinguished 
from the case of children of the deceased party, for whom, in 
a certain prescribed case, the act makes provision. (Mayo and 
Moulton, p. 559.) Whether the children of the widow as such 
had any rights, was not then settled. 

But, sometime afterwards, the precise question was submitted 
by the Secretary of War to Mr. Butler, and decided as follows: 

‘¢3, Can the children of a widow, who was living on the 4th 
of July last, and was entitled to the benefits of the third sec- 
tion of the act, now draw the amount due up to the day of her 
death, although she failed to apply ? 

‘¢ According to several opinions heretofore given in this office, 
especially in navy pension cases, the right of the widow under 
the act is to be regarded as a vested interest accruing on the 
passage of the law, and not defeated by the omission to apply 
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for it; and it goes, as such, on her death, to her personal re- 
presentative ; there being no special provision in the law giving 
it a different direction.”’ (Ed. 1851, p. 1101.) 

Mr. Poinsett, therefore, with Mr. Butler’s opinion of April 
13, 1837, before him, based as that opinion and its antecedents 
were upon the argumentative dicta of Mr. Wirt, made a sub- 
stantially correct report of the matter to Mr. Woodbury. (See 
also Mr. Grundy’s Opinion of March 23, 1889, ed. 1851, p. 
1856; Mr. Poinsett’s Letter of January 5, 1840, Mayo and 
Moulton, p. 541; and Mr. Wilkins’ Letter of July 18, 1844, 
Ibid. p. 555.) 

And so, step by step, on the faith of a supposed practice in 
one or the other of the Departments, in the very teeth of the 
statutes, and with reluctant acquiescence of Attorney General 
Butler, and Secretary Woodbury, in what they conceived to be 
violation of law, this administrative rule got established in the 
Pension Office; and, according to the report of the late Com- 
missioner (Mr. Minot) in the papers now before me, has con- 
tinued to the present time as to both branches of the question, 
namely, that the children of the officer or soldier are entitled 
as to his pension, and the children of the widow as to hers. 

I submit myself to the rule as reluctantly in the latter branch 
of the question as I did in the former, when it was before me; 
but for the reasons then assigned, I cannot venture to advise a 
departure from the practice at this late day, in the matter of 
revolutionary pensions. 

But I renew the advice that it be not allowed to go beyond 
that class of pensions, nor in them beyond the degree of 
children. 

As to the latter point, Mr. Butler himself determined ex- 
pressly that the children of children could not come in. (April 
12, 1837, ubi supra.) To be sure that was a navy pension. 
But 80 was every one of the cases, in which the doctrine of 
vested right had been affirmed or admitted. When, the day 
after the ruling as to grandchildren, Mr. Butler admitted child- 
ren, he based his decision, as we have seen, altogether on navy 
pension precedents. (April 13, 1887, ubi supra.) I consider 
the exclusion of children’s children, therefore, as much a part 
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of the rule as the inclusion of children,—adopting in this your 
decision in the case of Wheeler. (See also Mr. Stuart’s deci- 
sion in Leath’s case, December 1, 1851, Mayo and Moulton, p. 
595.) 

In the present case, the parties claimant, as the papers show, 
are the children of the revolutionary soldier, whose wife, married 
to him before the revolutionary war, survived him, leaving in 
life these claimants, the fruits of the matrimony. 

I admit, however, that no distinction, in the administration 
of this rule, can be made between children of the widow by 
another husband, and children of hers by the party who served, 
and who alone have any connexion by blood with the meritorious 
origin of the provision. Mr. Minot’s report is express, that 
both points are covered by the practice of the Department. 
(Letter of May 19, 1856.) 

But here, it seems to me, we are imperiously called upon to 
stop. It is quite sufficient for Congress to proceed, as it does, 
continually adding one supplement after another to the fabric 
of the pension system, until what was originally intended only 
as relief from the consequences of the immediate hazards of 
military life, and in regard to revolutionary soldiers as relief 
from personal need, has been suffered to swell into a great 
instrument for the distribution, by the Government, of money 
and lands among the people of the United States. There is no 
occasion for the Executive to labor to this result in advance of 
Congress, by continuing still further the sort of sorites in con- 
struction, which, beginning with the small point of allowing the 
widow entitled to a privateer pension to claim what was due her 
at the time of her second marriage, then extends this rule to 
the navy pension fund, then to the children of the widow, then 
to the children of revolutionary soldiers, then to the children 
of the widows of revolutionary soldiers; thus giving to the 
pension system an expansion and diffusion of donations, which 
assuredly was never enacted by any act of Congress. And the 
present expositions of the true tenor of the statutes, and of the 
imperfect and insufficient original groundwork of the existing 
practice in the matter, has been made, not so much for the 
purpose of justifying my acquiescence in that practice, as of 
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putting on record the legal objections to the practice itself, and 
thus furnishing reasons why it should not be extended beyond 
its present range of the children of the deceased, into the unde- 
fined regions of heirs-at-law and other representative persons. 

A practice, illegal in itself, may have become so firmly rooted, 
as to require to be acquiesced in continuously from considerations 
of administrative justice or expediency; but those considerations 
do not warrant the extension of the rule to new cases or modi- 
fications not comprehended in the original misconstruction. 

In regard to the particular case of Keziah Dow, it is undoubt- 
edly very inconvenient to admit of the reopening of questions 
of right decided, on account of the embarrassment to which, if 
it were admitted in ordinary cases, it would of necessity subject 
the Departments. I cannot say, however, that, in my opinion, 
it 1s absolutely unlawful. I cannot follow Mr. Attorney General 
Berrien to that extent, if, (which by no means appears), he 
intended that in Fitzgerald’s case. (December 17, 1829, ed. 
1851, p. 683.) 

I adhere, in this respect, to the opinion expressed by me on 
previous occasions, namely: that while a thing is mn fierd, its 
lawfulness remains subject to investigation; and that a plainly 
unlawful opinion of a Head of Department is not closed against 
future inquiry into the merits of the case. (Comp. Opinions 
of August 30, 1854, June 28, 1854, and June 9, 1854, Farn- 
ham’s ed. vol. vi, pp. 697, 576, 583. See also Mr. Legaré’s 
Opinion of August 4, 1842, Ibid. vol. iv, p. 79.) 

In saying that you may lawfully do this, I do not mean to 
be understood that you ought to doit. That is a question of 
executive discretion. A Head of Department may well, in 
his discretion, refuse to revise any case; in general, he should 
do so; if he consent to revise, it must be for exceptional reasons; 
and he may lawfully, if he will, refuse in every case, leaving 
the party aggrieved to his remedy by application to Congress. 

I have the honor to be, 


Very respectfully 
’ ©, CUSHING. 


Hon. Ropert McCLe.ianp, 
Secretary of the Interior. 
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INTERNATIONAL EXTRADITION. 


To justify the commencement of process in extradition, it must appear that the 
criminal acts charged, as complicity with robbery, were committed within 
the territorial jurisdiction of the demanding government. 


ATTORNEY GENERAL'S OFFICE, 
November 29, 1856. 

Str: The communication of the French Minister, transmitted 
with your letter of the 24th, requesting the extradition of one 
David, presents a point of doubt requiring elucidation. 

David is charged as an accomplice in an act of ‘ vol commis 
la nuit, dans une maison habitée et a l’aide de fausses clés.” 
That is a crime comprehended in the terms of the supplement 
of February 4, 1845, to the treaty with France of November 9, 
1843, and, in that respect, the case would justify action on the 
part of the President. 

But, in the mandat d’arrét, David is described as “ commer- 
gant & New York;” and in the letter of M. de Sartiges, it is 
only said of him that ‘il parait étre actuellement 4 New York;” 
and it is not expressly alleged in the papers that the acts of 
complicity were committed in France. 

If David was guilty of the acts charged while in France, the 
fact that he was before and afterwards, and at the time, a 
merchant or trader at New York, would not prevent his extra- 
dition, even if he were commercially domiciled in this country, 
nor would it, though he had been naturalized here; and, of 
course, not if he remained a subject of France. 

But it should, in my judgment, appear, that the acts of 
complicity were committed, by him while actually in France. 

I have requested of M. de Sartiges explanation on this 
point; and meanwhile return the papers. 

I am, very respectfully, 


C. CUSHING. 
Hon. WitiiaM L. Marcy, 


Secretary of State. 
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REVOLUTIONARY AID SOCIETIES. 


The organization in one country or state, of combinations to aid or abet rebel- 
lion in another, or in any other way to act on its political institutions, is 
a violation of national amity and comity, and an act of semi-hostile inter- 
ference with the affairs of other people. 

But there is no municipal law to forbid and punish such combinations either 
in the United States or in Great Britain. 


ATTORNEY GENERAL'S OFFICE, 
December 2, 1856. 

Srr: I received, on the 16th of October, 1855, your note of 
that date, transmitting a despatch of the British Minister, Mr. 
Crampton, asking the attention of the Government to a com- 
bined organization, alleged to exist, of Irishmen, in New York, 
Boston, and Cincinnati, for aiding and abetting rebellion in 
Ireland; and proceed, now, to report the nature of the facts 
referred to by Mr. Crampton, the measures taken by this De- 
partment in the premises, and the principles of law by which 
its action was governed. 

The organization, in one country or state, of combinations 
to aid or abet rebellion in another, or in any other way to act 
on its political institutions, 1s undoubtedly a violation of national 
amity and comity, and an act of wrongful interference with the 
affairs of other people. 

But there is no law in the United States to forbid this. We 
tolerate the discussion of the institutions of government of for- 
eign countries, and the formation of associations to act upon 
them, nay, the sending to them of missionaries and other agents 
of political and social revolution. We do the same thing at 
home, suffering, in some of the States, associations of men to 
be formed, and to go on for years, engaged in the most inflam- 
matory agitation, for the avowed purpose of producing revolu- 
tionary change and civil war in others of the States of the 
Union. 
We do not punish such proceedings, until the spirit of inter- 
ference which induces them reaches its natural consummation, 
that of attempts to interfere in the affairs of foreign countries 
by force. 
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In this line of public policy the United States have but fol- 
lowed, as in much other of their legislation, the example of their 
mother country. This disposition to overlook our own infirm- 
ities, and occupy ourselves with those of others, and the legis- 
lation, or rather absence of repressive legislation, appropriate 
to it, we have received with our blood, Hang, and laws, from 
England. 

Thus, (to say nothing of societies of propagandism of a re- 
gious cast,) it has happened that, in our time, for a long series 
of years, organized associations have existed in Great Britain, 
Managed, and participated in by members of Parliament and 
even by the Queen’s ministers, which associations had for their 
avowed object to stir up rebellion among the Polish subjects of 
Russia, Austria, and Prussia. So, quite recently, we have seen 
Italian exiles in England associated, and openly agitating, to 
produce rebellions in different states of Italy; and French 
exiles to produce rebellion in France. And all these incidents 
have occurred in the face of the most amicable governmental 
relations between Great Britain and the aggrieved states of 
Russia, Austria, Prussia, Italy, and France. 

Nay, unhappily for the domestic tranquillity of the United 
States, we ourselves are the objects of attack of permanent 
organizations, existing in Great Britain, for aiding and abetting 
rebellion in one half the States of the Union, such associations 
being inspired with the unjust purpose of prejudicial intermed- 
dling with laws, and their consequences, neroguees Into those 
States by Great Britain herself. 

I mention these things only as preparation for the remark, 
that the combinations, to the organization of which Mr. Cramp- 
ton refers, cannot with justice be complained of by him, so long 
as they maintain themselves within the limits of the laws on 
this point, which prevail in Great Britain as well as the United 
States. 

To this, it would not have been competent for Mr. Crampton 
to reply that the tendency of these combinations is to the vio- 
lation of the law against unlawful recruiting, and that, accord- 
ing to the printed handbills transmitted by him, they can ac- 
complish their professed object only by the evasion of that law, 
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since, at that very time, Mr. Crampton was himself under in- 
culpation for acts of foreign recruitment in the United States, 
tending to infringe the same law, undertaken in deliberate eva- 
sion of that law, and prosecuted to its actual violation. 

My duty, therefore, in the premises, became of necessity 
limited to the question whether any military expeditions or 
enlistments were undertaken by the alleged organizations for the 
invasion of Ireland. Upon this point ample instructions were 
transmitted to the various District Attorneys. 

From their replies, and from other information received, it 
.has been made fully to appear that the organizations in ques- 
tion were but the result of Mr. Crampton’s own acts. The 
recruitment of soldiers in the United States for the British 
military service, carried on for months by Mr. Crampton, in 
defiance of the law of the land, had disturbed the public mind, 
and led, in some quarters, to apprehension of a rupture between 
Great Britain and the United States. Under these circum- 
stances, Irishmen in the United States, always distinguished as 
they have been for patriotic attachment to their adopted coun- 
try, began, with something of precipitate readiness in the present 
case, to prepare themselves for the occurrence of war. 

That, in the anticipation of such an event, the Irish in Amer- 
ica, especially, should have looked to the invasion of Ireland as 
a legitimate and probable incident of war between Great Brit- 
ain and the United States, was quite natural :—as we shuall readily 
sce when we reflect that the Irish are exiles; that they regard 
Ireland, not England, as their native country ; in a word, that 
the antagonism of race, religion, and government, between the 
English and the Irish, has undergone but little moderation since 
the times of Cromwell and William of Orange. 

It needs only to add, that no violation of law was in fact 
committed by the combinations of which Mr. Crampton speaks; 
and that the combinations themselves ceased all active opera- 
tions, on the termination of the recruitment controversy occa- 
sioned by the acts of Mr. Crampton. 

I have the honor to be, very respectfully, 
C. CUSHING. 

Hon. Wititram L. Marcy, 

Secretary of State. 
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SUPREME COURT EXPENSES. 


The various provisions of statute, more especially those of 1858 and 1856, regu- 
Jating expenses of the courts of the United States, apply only to the Circuit 
and District Courts, and not the Supreme Court. 

The certificate of the Chief Justice of the United States, passing the contingent 
accounts of the Supreme Court, is not subject to revision by the accounting 
officers of the Treasury Department. 

The general statutes, to regulate the public printing, apply only to Congress 
and the Executive Departments, and not to the Supreme Court; all printing, 
ordered by or for the latter, heing placed by statute under its own special 
suthority. | 

ATTORNEY GENERAL'S OFFICE, 
December 8, 1856. 


Sir: Your note of the 27th ult. refers the accounts of the 
Marshal of the District of Columbia of expenditures of the 
Supreme Court for the term included in the last fiscal year, 
and also the account of the Clerk of the Supreme Court, in 
order to the consideration by me of certain questions of detail 
presented by abstracts prepared in the office of the First Comp- 
troller. 

The suggestions of the Comptroller relate more especially to 
three classes of matters, namely, first, the feces of the clerk and 
of the officers and servitors attendant on the court; secondly, 
the contingencies, so called, such as lights, fuel, stationery, and 
other miscellaneous charges; and thirdly, the printing of tran- 
scripts for the use of the court. 

In regard to the suggestions of the first and second class, it 
occurs to me, that they proceed upon the erroneous premises of 
assumption, that the provisions of the act of February 26, 1853, 
entitled “ An act to regulate the fees and costs to be allowed 
clerks, marshals, and attorneys of the Circuit and District 
Courts of the United States, and for other purposes,”’ apply to 
the subject-matter. I doubt whether there is anything in this 
act, which in spirit or letter affects the business of the Supreme 
Court. Its title speaks of the Circuit and District Courts only ; 
the tenor of its general initiatory enactment is to the same 
effect; Circuit and District Courts are the specific objects of 
enactment in the body of the act; it contains no express men- 
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tion of the Supreme Court; and the details of provision, even 
when they are general in terms, are for the most part inappli- 
cable to the nature of the business transacted by the Supreme 
Court. . 

I am not prepared to say that there may not be some provi- 
sion of this act, having possible regulative application to the 
Clerk of the Supreme Court, on to the Marshal of the District 
in his relation to the court; but if there be such, I do not 
know which it is. 

As to the Clerk of the Supreme Court, there is a particular 
law, hereafter to be cited, which governs his case. 

As to the Marshal himself, no question appears in the papers 
before me: it is only of the criers and other officers, appointed 
by him to attend the court, in obedience to its order. But the 
phraseology of the particular clause of the act of 1853, which 
regulates the number and compensation of such officers in attend- 
ance, implies, by its general tenor, and by several significant ex- 
pressions, attendance on the Circuit and District Courts, not the 
Supreme Court. Such is the effect of the phrase “to attend 
on grand and other juries;’—the phrase “ their respective 
courts ;,—and the phrase limiting compensation to attendance 
on one court, ‘‘ when both courts are in session at the same 
time.” 

My impression, that the act of 1853 does not govern the 
business of the Supreme Court, is confirmed by the considera- 
tion, that neither the provisoes of regulation attached to the 
judicial appropriations of 1841, 1842, and 1848, (v Stat. at 
Large, p. 427, 483, 639;) nor the regulative enactments of 
the act of August 16, 1856, (Session Acts, p. 50,) apply in 
terms or spirit to the Supreme Court. 

I think we must look to earlier acts for whatever there is of 
legislation pertinent to the question. 

I find, in the process act of 1792, (i Stat. at Large, p. 275,) 
express provision for the service and fees of the Clerk of the 
Supreme Court, and of the Marshal when attending that court. 
The same act contains a provision that the accounts of the 
Marshal ‘having been examined and certified by the court, or 
one of the judges of it, in which the service shall have been 


TO THE SECRETARY OF THE INTERIOR. 221 
Supreme Court Expenses 


rendered, shall be passed in the usual manner at, and the amount 
thereof paid out of, the treasury of the United States.’’ * * * 
And the compensation act of 1799, modifying the enactments 
of the act of 1792 in some respects, provides anew for the 
compensation of the Clerk of the Supreme Court. It also 
makes provision concerning criers and other marshal’s officers - 
in attendance; but not in terms which clearly or necessarily 
affect the Supreme Court. (i Stat. at Large, p. 624.) 

There is one other material provision of the act of 1792, 
which is repeated substantially in the act of 1853, and is in 
these words: ‘And there shall be paid to the Marshal the 
amount of expenses for fuel, candles, and other reasonable con- 
tingencies, that may accrue in holding the courts within his Dis- 
trict.”” . 

These two acts of 1792 and 1799 have been regarded from 
that time to this, that is, from the foundation of the Govern- 
ment to the present day, as disposing of the subject. The 
Supreme Court itself have so construed the law; the Executive 
has accepted that construction; and it has not been disturbed 
by Congress. That is to say, the Supreme Court has regulated 
In its discretion the miscellaneous expenditures, which its busi- 
ness calls for; it has certified those expenditures; and they 
have been paid as of course at the treasury of the United 
States. 

I say, Congress itself has respected this rule; for when, 
during the last year, it enacted that accounts certified by the 
District Courts should be “subject to revision on their merits” 
by the accounting officers of the Treasury, no such conditior 
was applied to accounts of the Supreme Court. (Session Acts, 
p- 49.) 

Good reasons exist why it should be so; for the Supreme 
Court, which constitutes, or at least represents, in constitutional 
language, one of the three co-ordinate Departments of the 
Federal Government,—which has appellate jurisdiction over all 
the acts of the United States, and many of those of the States, 
—and which has original jurisdiction of controversies between 
the sovereign States themselves,—may well be intrusted to 
measure the expenditures involved in its business, according to 
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its own sense of convenience, and of the honor and interest of 
the United States. The elevation at which the court is placed 
by the nature of its functions, and the special relation of its 
members to the Constitution, render it the all-sufficient guardian 
of its own dignity, and require that it shall be respected as 
such by the Legislative and Executive Departments. 

As to the third class of suggestions, those appertaining to 
the impression of the transcripts of cases in the Supreme 
Court for ita use, it is to be observed, that the existing general 
act to regulate the public printing applies in terms only to 
Congress and the Executive Departments, and does not com- 
prehend the Supreme Court. (Act of August 26, 1852, x Stat. 
at Large, p. 80.) Nor does the pre-existing general provision 
of law as to the public printing. (Act of August 26, 1842, 
ch. 202, s. 17, v Stat. at Large, p. 526.) That whole question 
is regulated by a permanent special provision of law contained 
in one of the appropriation acts of 1844, to the effect, that 
“from and after the passage of this act, the printing ordered 
by or for the Supreme Court in the city of Washington, or any 
of its officers for the use of said court, shall be let by contract 
to the lowest bidder, in the same manner as ts now done for 
the Executive Departments.” 

The “now” of this act is the above-cited provision of the 
act of 1842. The act of 1852 takes the place, for the most 
part, of that of 1842, in so far as regards the Executive De- 
partments, but not as regards the Supreme Court. 

There is more or less of Jegislative and administrative history, 
“which serves to illustrate and confirm the foregoing conclusions, 
but with which it does not seem to me necessary to trouble you 
on this occasion, my opinion being based on satisfactory grounds 
of positive statute. 

Entertaining these views of the law, and of the legal autho- 
rity of the Supreme Court in the premises, it seems to me quite 
superfluous to go into examination of any items of the accounts 
before me, which have been duly certified by the Chief Justice. 
Doubtless the court would accord attention to any proper inti- 
mation of error in the accounts, it being their interest, no less 
than ours, that, in all branches of the public service, there should 
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be correct and faithful administration of the laws. Apart from 
that consideration, it appears to me, on careful inspection of 
the general question, that the certificate of the Chief Justice 
in the premises is not subject to revision by the accounting offi- 
cers of the Treasury or any Head of Department. 

I have the honor to be, very respectfully, 


C. CUSHING. 
Hon. RoBert McCLeLLanpD, 


Secretary of the Interior. 


THE NAVY EFFICIENCY ACT. 


It was not the duty of the board, appointed in execution of the Navy Efficiency 
Act, nor had it power by law, to proceed with notice to the parties, hearing 
of evidence, and other incidents of judicial inquiry, its only function being 
that of executive recommendation to the President. 

The President of the United States possesses constitutional power to dismiss 
officers of the Army or Navy, co-extensive with his power to dismiss executive 
or administrative officers in the civil service of the Government. 

It was competent for the Secretary of the Navy to instruct the board to look 
into questions of moral, as distinguished from physical or mental, incapability 

_ or incompetency to perform, promptly and efficiently, all the possible duties 
of an officer of the Navy. 

The language of the statute implics one act of the board as report, and one act 
of the President as approval,—not a separate report in each case, nor separate 
recomideration of each by the President. 

Officers of the Navy, furloughed under authority of pre-existing law, retain 
their place in the line of promotion, and can be restored to active service by 
executive order; but officers, reserved under the Efficiency Act, drop out of 
the line of promotion, and can be restored only by renomination to the 
Senate. 

The President, by and with the advice and consent of the Senate, may, by re- 
appointment and commission, restore lost rank, including seniority, to an 
officer of the Army or Navy. 


- ATTORNEY GENERAL’S OFFICE, 
December 10, 1856. 
Srr: Your reference of the 19th ult., enclosing a communi- 
cation addressed to you by the Secretary of the Navy of the 
12th of. the same month, requires my opinion as to the methods, 
if any, by which the President may lawfully restore navy officers 
displaced in virtue of the act of February 28, 1855, entitled 
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“An act to promote the efficiency of the Navy.’’ (x Stat. at 
Large, p. 616.) 

The communication of the Secretary indicates that applica- 
tions for such restorations have been urged on the Executive, 
because of two distinct considerations, one of law, the other of 
fact. The consideration of law is the comprehensive question, 
whether, in the execution of the act of Congress, any error of 
law was committed by the Secretary of the Navy, in his instruc- 
tions to the board of officers, or by you in accepting or acting 
upon their report: which latter branch of the inquiry involves 
questions, also, of the legality of the proceedings of the board: 
since, if those proceedings were illegal, they ought not to have 
been confirmed by the Executive. The consideration of fact in 
the question is, whether, admitting that in point of form all the 
requisitions of law have been observed, any error of judgment 
was committed by the board in the application of the law to 
persons. And, if the result of both or either of these preliminary 
inquiries be to show that errors have been committed, either of 
law or fact, then the ulterior inquiry is of the remedial powers 
of the President. 

Of these distinct classes of questions, the first concerns the 
particular construction of the aforesaid act, both in itself, and 
in its relation to pre-existing laws; while the latter regards the 
act in its relations only, and as one element of the awthority 
lawfully belonging to the Executive, either by the Constitution 
or by acts of Congress. 

I. Of the construction of the act, as involved in the instruc- 
tions of the Secretary of the Navy, the action of the board of 
officers, or that of the President. 

This inquiry calls for retrospective examination of the legal 
questions considered and decided by you when the act was put 
in execution. I shall aim, however, to treat the subject as if it 
were now for the first time presented. 

The provisions of the act, material to the present examination, 
are as follows: 

‘“‘Sec. 1. That as soon as practicable, after the passage of this 
act, the Presidert of the United States shall cause a board of 
naval officers to be assembled, to consist of five captains, five 
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commanders, and five lieutenants, which board, under such 
regulations as the Secretary of the Navy may prescribe, shall 
make a careful examination into the efficiency of the officers of 
the grades hereinafter mentioned, and shall report to the 
Secretary of the Navy the nates and rank of all officers of the 
said grades, who, in the judgment of said board, shall be 
incapable of performing promptly and efficiently all their duty, 
both ashore and afloat; and, whenever said board shall believe 
that said incompetency has arisen from any cause implying 
gufficient blame on the part of the officer to justify it, they 
shall recommend that his name be stricken altogether frou the 
rolls. * * * * * * * 

“Sec. 2. That all officers, who shall be found, by the said 
board, incapable of performing the duties of their respective 
offices, ranks, or grades, shall, if such finding be approved by 
the President, be dropped from the rolls, or placed, in the order 
of their rank and seniority. at the time, upon a list in the Navy 
Register, to be entitled the reserved list; and those so placed 
on the reserved list shall receive the leave of absence pay or 
the furlough pay to which they may be entitled when so placed, 
according to the report of the board and approval of the 
President, and shall be ineligible to further promotion, but shall 
be subject to the orders of the Navy Department at all times 
for duty ; and vacancies created in the active service list, by 
placing officers on the reserved list, shall be filled by regular 
promotion in the order of rank or seniority. And officers, who 
may be promoted to fill the vacancies created by the reserved 
hk shall, while unemployed, receive only the ‘leave of absence’ 
or ‘waiting orders’ pay, to which they would have been entitled 
if such promotion had not been made; but when employed at 
sea, or on other duty, they shall paceine: in addition to such 
‘leave of absence’ or ‘ waiting orders’ pay, the difference between 
the ‘ waiting orders’ or ‘leave of absence’ pay and the lowest 
sea-service pay of the grade to which they may be so promoted. 
Provided that this scrutiny and reservation of officers shall 
extend only to the grades of captain, commander, lieutenant, 
master, and passed midshipman. * = : 

‘‘Sec. 3. That nothing in this act contained shall be construed 
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to restrict, apply to, or impair the regular promotion of officers 
in the service list of the Navy, who may be at any time entitled 
to promotion, consequent upon deaths, dismissals, or resigna- 
tions in the naval service; nor, in any manner, to abridge or 
impair the right of the Secretdry of the Navy to place any 
officers upon furlough. 

‘Sec. 4. That nothing in this act shall be so construed as to 
increase the aggregate number of officers, and that all Jaws, or 
clauses of laws, so far as they conflict with the provisions of 
this act, are hereby repealed.”’ 

Analysis of this act shows that it provides for— 

1. The assembly of a board of naval officers by order of the 
President. 

2. The board to act under instructions of the Secretary of . 
the Navy. 

8. The board “to make a careful examination into the efli- 
ciency’ of the officers of the Navy, from the grade of captain to 
that of passed midshipman. This examination is also spoken 
of in the act, by the name of “scrutiny.” 

4. The board is to report to the Secretary of the Navy the 
names and rank of all officers, who, in its judgment, are incapable 
of performing promptly and efficiently all their duty, both ashore 
and afloat. This incapability is elsewhere described as “said 
incompetency.”’ 

5. If the want of efficiency, the incapability, or incompetency 
of any officer has, in the belief of the board, arisen from 
cause implying sufficient blame on the part of such officer to 
Justify it, the board is to recommend that he be dismissed. 

6. All officers, so found incapable, shall, if the finding of the 
board be approved by the President, be dropped, or placed in 
the order of their rank and seniority at the time, on a “reserved 
list,’”’ as the case may be. 

7. The reserved list shall consist of two classes: officers on 
leave of absence, and officers on furlough, according to the 
report of the board and the approval of the President. 

8. Officers on the reserved list shall receive either leave of 
absence pay or furlough pay, as the case may be, but subject 
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to the orders of the Department at all times for duty and 
consequent pay. 

9. Such officers are by the express letter of the law declared 
“ineligible to further promotion.” 

10. By the transfer of such officers from the active service 
list to the reserved list, vacancics in the active list are created, 
to be filled by other officers in the order rank and seniority. 

11. There is modified provision concerning the pay of the 
officers thus promoted into the vacancies created by transfers 
from the active to the reserved list. 

12. Promotion of the officers, left on the active service list, 
go on, as before, in case of vacancies by deaths, dismissals, or 
resignations. 

13. The general power of the Secretary of the Navy to place 
oficers on furlough or leave of absence remains unabridged and 
unimpaired by the act. 

14. The act according to its letter is not to be so construed 
as to increase the aggregate numbers of the officers in the several 
grades of the Navy. 

15. Repugnant laws are repealed. 

Such is the face of the law. In execution of it, the President 
appointed the proposed board of officers; they made the required 
examination ; their report was accepted by the President en bloc ; 
in virtue thereof certain officers were dropped, and certain others 
transferred to the reserved list; and the vacant places, thus 
created, have been filled by appointments made by the President, 
by and with the advice and consent of the Senate. 

On these facts, the first sub-question is, whether it was the 
duty of the board to proceed, as in a court of inquiry, with 
notice to parties, hearing of evidence, and report of specific 
facts to constitute the grounds of dismissal or of placing on the 
. reserved list. 

Resuming this point on the face of the act, it is plain to sec 
that such proceedings are not affirmatively enjoined. It requires 
the board to make an “examination” or “scrutiny,’’ and to 
report the names and rank of all officers whom it considers 
Incapable. It does not require them to notify the parties, to 
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proceed on charges, to hear evidence, or to report a special 
finding in each case. 

The negative argument is equally apparent. How was the 
board to try, without power given it to compel the attendance 
of witnesses or administer oaths? Neither of these powers is 
conferred by any possible implication of the act. 

It is true, the board is to report the names of persons who 
are, in its judgment, incapable. But the whole context indicates 
clearly that the word “ judgment’ here is not used in the sense 
of judicial opinion, sentence, or decree. 

These views of the legal intendment of the language em- 
ployed are confirmed by the nature of the subject and by legal 
analogies. 

It was a question of executive determination regarding persons 
in office. All such matters are determined without formal 
accusation and trial by witnesses. Doubtless, the President 
may hear statements on a question of appointment, of removal, 
or of furlough; but that is a matter resting in his discretion. 
It is unheard of to try such question publicly and by sworn 
Witnesses, as in a court of justice. Nor, when the Senate acts 
on questions of appointment, does it have a trial of the party. 
It debates, considers, and determines, with closed doors, and 
confidentially, as, as it is commonly called, in secret session. To 
undertake to conduct this great branch of the public business 
on the premises of a trial would be to stop the wheels of the 
Government. 

The Navy, it is true, has not heretofore been subjected to 
the process provided by this act; but the Army has been, three 
times; and there is no difference in the principles of consti- 
tutional law, in this respect, as applied to either the Army or 
Navy. 

It happens to be the general fact that military law, in its 
theory and its details alike, has been much more searchingly 
investigated and more largely expounded in its application to 
the Army than to the Navy. Legislation is more ample in the 
former case than the latter; and numerous works on military 
law exist for the more special use of the Army, with very few 
for that of the Navy. 
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On this very point, of the action of a board of officers, as 
distinguished from a court of inquiry, the precedents of mili- 
tary law are instructive. 

Thus, by one of the provisions of the Mutiny Act, the ques- 
tion of pensions to wounded officers, and that of the pay of 
retired officers, as whether, full pay or half-pay, depends on the 
report of a board of officers, who investigate, on honor, not on 
oath, whose votes are confidential, and who report for the infor- 
mation of the proper superior authority. (Hough’s Precedents, 
p- 636.) So, when a soldier is discharged, whether for un- 
fitness or for any other cause, the Mutiny Act directs that, in 
order to secure to him a provision proportioned to the length 
and nature of his service, his character, conduct, services, and 
the cause of his discharge, shall be ascertained before a regi- 
mental board of officers, inquiring and reporting on honor. 
(Ibid. p. 636.) How far these proceedings are to have publicity, 
it belongs to the authority which orders the board to determine, 
either by previous instructions or by subsequent order. 

Nay, courts of inquiry themselves are, by the general mili- 
tary law, open or close, as the authority ordering the court 
may determine. (De Hart’s Military Law, p. 276.) And to 
have them open, is the exception, not the rule. (Hough, ubi 
supra, p. 639, 640, and 645.) The civil courts of law have 
decided this point in a case of great notoriety. (Home v. Lord 
F. C. Bentinck, ii Brod. & B. p. 138.) 

In truth, the entire power here exercised is of ordinary ap- 
plication to civil officers of the Government; and the power to 
furlough without trial is one of the familiar functions of the 
Department, the existence of which is expressly recognised by 
this act, and continued without abridgment. As to that, the 
only new fact here, in the question of power, is the large num- 
ber of persons to whom it is applied. That is not a question of 
the power, but of the form in which it shall be exerted to secure 
greater discretion in its exercise, through the adoption of in- 
struments of inquiry suggested by Congress. 

Finally, the legislative history of the- measure is conclusive 
on this point. A bill, having the same general object in view, 
which was proposed in 1844, contained provisions of trial. 
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Those provisions are omitted here. And when the present act 
was on its passage in the Senate, Mr. Bayard and Mr. Morton 
objected to it, because of the very fact of the omission of all 
such provisions. (Congress. Globe, vol. xxx, p. 937.) 

I am well aware that things said in debate, on the passage 
-of a law, are not received by the courts of justice to control its 
legal intendment. (Aldridge v. Williams, ii Howard, p. 924.) 
But cases occur, in which such things are of potential moral ef- 
fect in determining the import of a legislative act. I think 
this is one of them. 

The legal intendment of the act is clear. The actual legis- 
lative intention is positive. It is not seasonable, under these 
circumstances, to oppose considerations of public policy or of 
abstract justice to the legal and actual tenor of the law: those 
are the very considerations, which Congress determined in its 
enactment. It refused to give the board power to try in the 
forms of law; that is a power, which legislation alone could 
confer: it could not have been conferred by the Secretary of 
the Navy without usurpation by him of the constitutional power 
of Congress. | 

The second sub-question is of the constitutional power of the 
President to dismiss officers of the Navy without sentence of 
court martial. The question is the same as to officers of the 
Army. 

That the President possesses this power, has been ruled on 
elaborate argument by Mr. Attorney’ General Clifford. (Du- 
Barry’s Case, July 14, 1847.) It has been emphatically rec- 
ognised by Mr. Legaré. (Randolph’s Case, February 11, 1842.) 
It has been assumed as a matter without question by Mr. Butler. 
( Case, February 25, 1837,) and by Mr. Wirt, 
(Church’s Case, February 17, 1828.) I have had occasion to 
express the same opinion. (Lansing’s Case, March 26, 1853.) 

On the other hand, so far as my observation goes, no doubt 
ig thrown over this power in any adjudged case in the courts of 
law, or opinion of any Attorney General of the United States. 
Its existence is controverted in but one law-book, and that a 
work on courts martial by an officer of the Army, (De Hart.) 
His arguments are chiefly considerations of public policy, as to 
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which there are two sides, and which are applicable in their 
nature, if not in their degree, to all the civil officers of the 
Government. 

As a question of law, therefore, and upon mere legal author- 
ities, it must be taken as a point adjudged. 

So it is in the practice of the Government. The power has 
been exercised in many cases with approbation, express or im- 
plied, of the Senate, and without challenge by any legislative 
act of Congress. And it is expressly reserved in every com- 
mission of the officers, both of the Navy and Army. 

All this, it appears to me, is in conformity with the Consti- 
tution, which makes provision for the tenure of office of the 
jadges in whom the judicial power of the United States is 
vested, but not that of other non-elective officers of the Gov- 
ernment. 

In regard to officers of the Army and Navy, there is no spe- 
cific provision in the Constitution, of any sort. Congress has 
power to raise and support armies, to provide and maintain a 
Davy, and to make rules for the government and regulation of 
the land and naval forces. The Constitution also supposes the 
occurrence of criminal proceedings of an exceptional character 
to arise in the land or naval forces. — ; 

In so far as the appointment of officers of the Army or Navy 
has undergone or may undergo regulation by act of Congress, it 
must be done in virtue of some of the above-cited provisions of 
the Constitution, and will produce the result of a legislative, as 
distinguished from a constitutional, tenure of office; that is, a 
tenure not superior to that of other offices of the Government. 

In regard to the appointment of the officers of the Army 
and Navy, there is no general act of Congress. It stands, of 
course, upon the constitutional provision, that the President 
“shall nominate, and by and with the advice and consent of 
the Senate, shall appoint, ambassadors, other public ministers 
and consuls, judges of the Supreme Court, and all other officers 
of the United States, whose appointments are not herein other- 
wise provided for, and which shall be established by law.” 
Under this clause of the Constitution it is, indubitably, that 
officers of the Army and Navy have been and are appointed. 
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Now, in regard to civil officers, the construction of the 
Constitution was fixed, as all admit, past change, on occasion 
of the debates in the First Congress concerning the bills for the 
organization of the Executive Departments. (See Gales & 
Seaton’s Annals, vol. i, p. 456 & seq.) I say, past change; 
for the result of the earnest discussion of the question in the 
Twenty-Third Congress, when the subject was revived for the 
very purpose, would appear to be decisive on that point. (See 
Gales & Seaton’s Congress. Debates, vol. x and xi.) And the 
established practice of the Government on this point has passed 
into the state of equally established constitutional doctrine. 
(See Marshall’s Life of Washington, vol. ii, p. 162; Story on 
the Constitution, vol. 11, sec. 1537; Kent’s Com. vol. 1, p. 809; 
Sergeant's Const. Law, p. 372; Rawle on the Const. ch. 14; 
Duer’s Const. Jurisprudence, p. 103; Ex parte Henning, xiii 
Peters, p. 259; United States ». Guthrie, xvi Howard, p. 284.) 
The power to remove is inherent in the executive power to 
nominate, as conferred on the President by the Constitution. 

I am not able to perceive any satisfactory ground of distince- 
tion in this matter between civil and military officers of the 
Government. There is none in the letter of the Constitution. 

It is true, the Constitution contemplates the organization by 
Congress of a special forum for the trial of military officers ; 
and officers of the Army and Navy may be dismissed by sen- 
tence of court martial. But that sentence must be approved 
by the President, in order to take effect; and, even after such 
approval, the party may be pardoned by the President. In 
these particulars, the executive power of appointment and re- 
moval continues to be recognised by implication. It is not 
otherwise with civil officers. They are also subject to trial by 
a special forum, the Senate of the United States, whose judg- 
ment extends, by expression, not only to removal from office, 
but also to future disqualification, and is beyond the power of 
pardon. Surely, if the existence of a special statute-forum for 
military officers be objection to the power of removal by the 
President in their case, still more so is the existence of the 
special constitutional forum in the case of civil officers. 

It is true also, that, in one case at least, provision is made 
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for the dismissal of officers of the Army for cause. (Act of 
January, 1823, § 3. See iii Stat. at Large, p. 728.) So also 
there is a case of provision by statute for the dismissal of con- 
suls. (Act of March 1, 1855, §12. See x Stat. at Large, p. 
623.) Ido not understand that the provision in the one case 
affects the power of removal any more than in the other. They 
are, in both cases, directory provisions, which neither enlarge 
nor diminish the constitutional power of the President. 

There are considerations of expediency, which have contri- 
buted to give greater practical permanency to military, than to 
civil, commissions. It is by no means clear that all those con- 
siderations do not apply with equal force to civil officers, at least, 
to many classes of them. Such is the judgment, and such the 
conscquent practice, of other governments. But these considera- 
tions of expediency cannot operate to change the signification 
‘of the Constitution. 

In the case before me, the act of Congress itself seems to 
have disposed of the question, by directing the dismissal of 
certain officers of the Navy. If it could be conceded, for the 
argument’s sake, that the Constitution docs not make officers 
of the Navy removable by the President, certain it still would 
be, that the Constitution does not make them irremovable. 
They are not constitutional officers by name. They are of the 
constitutional class of officers, whose existence is to be “ cstab- 
lished by law,’’—the power to do which, in this case, being 
comprised in the powers to declare war, and to provide and 
maintain a navy, and the power to make all Jaws, which shall 
be necessary and proper for carrying into execution those pow- 
ers. Of course, their tenure of office may be the subject of 
legislation in common with that of many legislative officers in 
other branches of the public service. So that the doubts of 
the power of the President, on general grounds, do not apply 
to the dismissal made by the President in execution of the 
present act of Congress. 

The next sub-question is of the legality of the suggestion in 
the instructions to the board of officers, to the effect that ‘“‘ an 
officer may be ‘incapable,’ either mentally, physically, or mo- 
rally; for although he may possess a strong mind and robust 
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frameyyet, if his moral perception of right and wrong be so 
blunted and debased as to render him unreliable, he could hardly 
be ranked as the capable officer, to be intrusted with the lives 
of his countrymen, and the property and honor of his country.” 
As to this, it will suffice for me to say that, as compared with 
the letter of the act, the instructions seem to me not enabling, 
but on the contrary restrictive, so as to caution the board in 
their dealing with moral, as distinguished from physical or 
mental, incapability or incompetency to perform, promptly and 
efficiently, all the possible duties of an officer of the Navy. 

Finally, there remains the legal question of the intendment 
of the act in the relation of the report of the-board of officers 
to the action of the President. 

The pertinent clause of the act, in addition to the general 
expressions of the Ist section, are the following words of the 
2d section: 

‘¢ All officers, who shall be found by said board incapable of 
performing the duties of their respective offices, ranks, or grades, 
shall, if such finding be approved by the President, be dropped 
from the rolls or placed, in the order of their rank and senior- 
itory at the time, upon a list in the Navy Register, to be entitled 
the reserved list; and those so placed on the reserved list shall 
receive the leave-of-absence pay or the furlough pay, to which 
they may be entitled when so placed, according to the report 
of the board, and approval of the President.” 

I feel constrained to think that these words imply one act of 
the board as report, and one act of the President as approval; 
not a separate report in each case, and separate action on each 
by the President. 

I do not mean to say that the President was bound to ap- 
prove the finding, either in whole or in part; but only that the 
act evidently supposes one approval or disapproval. The act 
is directory to the President. Like other directory acts, it did 
not compel him to do anything; but, like directory acts in gen- 
eral, if accepted by him, and its execution attempted, then, 
according to the practice of the Government in all such cases, 
he was to execute in the manner prescribed by Congress. 

I conclude, therefore, that no error of law has been com- 
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mitted on which to base claim for the reversal of the finding of 
the board or of the approval of the President. 

IJ. As to error of fact. Whether any such were committed 
by the Board, is not a question referred to me, and upon which 
it, of course, does not belong to me to express opinion. That 
inquiry is of the competency of the Navy Department. If any 
such error be reported to you, it will be your desire to correct 
it, if you have the power. Whether you can do it, and in what 
manner, is the second great branch of legal inquiry suggested 
by the communication of the Secretary of the Navy. 

If any such error of judgment, on the part of the board, 
appear in the case of officers dismissed, it is clear there is but 
one remedy, that of renomination to the Senate. That has 
been repeatedly decided. (See Mr. Nelson’s Opinion of No- 
vember 6, 1843, in Whitney’s Case. Also, Mr. Nelson’s Opin- 
ion, of January 23, 1844. Also, my Opinion, of April 11, 
1855, in Downing’s Case.) The rule is positive, even where 
the dismissal was by sentence of court martial afterwards ascer- 
tained to be null for sufficient legal cause. The officer dis- 
missed is not the less out of the Navy (or Army) in fact, and 
cannot be restored by the sole power of the President. Such 
was the state of the law before; and there is nothing in the 
present act to change it. | 

There is more difficulty in determining how, under the act, 
restorations are to made in the case of officers placed on its re- 
served list. Such persons continue to be officers of the Navy, 
that is clear; for they not only draw pay, either leave-of-absence 
pay or furlough pay, but they are subject to be put on active 
duty, and then to draw full pay. But they have ccased to be 
in the line of promotion; they stay, in that respect, at the 
point where they stood when they were placed on the reserved 
list; and, although ordered on active service, they do not, for 
that reason, return to the line of promotion. 

This last condition is the necessary consequence of the fact, 
that the act makes no addition to the previous number of officers 
in the several grades, nay expressly negatives the idea of in- 
creasing the aggregate number of such officers. Meanwhile, 
the places in the line of promotion, previously held by the offi- 
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cers reserved, have been filled by the promotion of officers not 
reserved, and so far as that goes the Navy thus has its full 
complement of officers, independently of those on the reserved 
list. 

If an officer be furloughed in the ordinary course of the ad- 
ministration of the Navy Department, he still retains his place 
in the line of promotion, and is a competent member of the 
regular statute-force of the Navy. 

Not so with officers on the. reserved list of this act. They 
occupy the position of retired officers in addition to the regular 
statute complement of the Navy. And, when the act says that 
it shall not be so construed as to increase the aggregate number 
of officers, reference is intended to officers in the ordinary line 
of promotion. It must be so, since the act authorizes the 
places left by the reserved officers to be filled up, and still re- 
tains the reserved officers in the Navy. 

When officers are furloughed by the Department in the ad- 
ministration of its general power, they may be restored by the 
same power. Their places have not been, and cannot be, occu- 
pied by others. With them, to be furloughed or not to be, is 
only a question of duty and of pay, not of rank or place on 
the roll of the Navy. | 

But, with the reserved officers of the present act, to be on 
the reserved list involves question of rank or place, as well as 
duty and pay. The President may recall them to duty and to 
pay, but he cannot, of himself alone, restore them to their 
capacity of promotion or general rank and place in the Navy. 

I do not mean to imply that the reserved officers are legally 
incapable of promotion. To be sure, the act says that they 
shall be “ineligible to further promotion.’”’ All which that 
intends is, that they shall cease to be eligible to promotion as a 
matter of course in the routine of naval usage, and according 
to rank. It must be so, because their places have been filled, 
and the statute-aggregate has been attained, by the promotion 
of those who remained on the active-service list. It does not 
follow that they may not be promoted to independent vacancies. 
No act of Congress could limit to that degree the constitutional 
power of appointment. 
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I think the true solution of the problem is to renominate to 
the Senate, and commission anew such of the officers of the 
reserved list, if any there be, as you may desire to restore to 
their previous status in the Navy. - 

‘There would be nothing anomalous in this. Such a restora- 
tion involves change in official quality and capacity quite as 
great as the difference between brevet and lineal rank in the 
Army, and as much requiring distinct nomination to the Senate 
and supplemental commission by the President. 

Thus, and thus only, in my opinion, can the proposed resto- 
rations be effected. And if restorations be made, it must be 
done by nomination to vacancies, of death, resignation, or other 
like cause, in the statute number of officers of the Navy. That 
number cannot be augmented. It is limited by the general 
law ; and it is limited by this act. 

Finally, as to the power of the President, with advice and 
consent of the Senate, to restore in rank, that is res judicata. 
The question has been passed upon by my predecessors, directly 
or indirectly, many times. Thus, an. officer under arrest is 
passed over, because promotion would be pardon; he is after- 
wards honorably acquitted; and then he may be nominated by 
relation back to his proper state and rank. So, if there be an 
error in the date of an appointment. Or if the President omit 
by inadvertence to nominate an officer entitled to promotion by 
ten years’ service. So, if an officer have been wrongfully dis- 
missed, the President may, in the language of Mr. Attorney 
General Legaré, ‘‘restore, and he may, unless prohibited by 
some special law, nominate the injured officer to a rank equiva- 
lent to that which he would have reached, had no injustice been 
done him, in the usual course of promotion.’’ (Du Barry’s Case, 
November 29, 1852.) The point has been ruled (or assumed) 
as to officers of the Army and Navy indifferently, by Mr. Wirt, 
(May 17, 1826;) Mr. Butler, (May 3, 1836, and March 9, 
1838 ;) Mr. Crittenden, (July 12, 1841;) Mr. Nelson, (August 
9, 1843, April 15, 1844, and November 8, 1844;) Mr. Clifford, 
(July 14, 1847 ;) and Mr. Johnson, (July 13, 1849.) In some 
of these cases, the point is argued; but in most of them it is 
taken for granted, or comes’up as a fact only, the occasion of 
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some collateral question of law. It is a power which must of 
course have been recognised by the Senate in its confirmations. 
Indeed, the capacity of the President is affirmed or assumed in 
express proceedings of the Senate. (See ex. gr. Senate Journal, 
1844-5, p. 410, 411.) I suppose numerous other instances 
may readily be found on the files of the War and Navy Depart- 
ments. It suffices for me to say that the power thus to restore 
an officer, by reappointment and commission, to lost rank in the 
Army or Navy, is one plainly within the competency and dis- 
cretion of the President, by and with the advice and consent 
of the Senate. 
I have the honor to be, very respectfully, 
C. CUSHING. 


» 
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HOSPITAL MONEY. 


Suits by a collector to recover hospital money, are not of the class of revenue 
or duty cases excepted from the minimum limitation of the judiciary act; 
but such suits may be carried up by certificate of division between the 
judges. 


ATTORNEY GENERAL’S OFFICE, 
December 15, 1856. 


Sir: Your coramunication of the 26th ult. calls my attention 
to the recent decision of the Circuit Court of the United States 
for the Eastern District of Pennsylvania, as to the legal cha- 
racter of certain boats or barges, overruling instructions of the 
Treasury Department regarding the same, and suggests ques- 
tion of the propriety and method of having the point deter- 
mined by the Supreme Court. 

It appears that the general regulations for the enrolment 
and periodical licensing of vessels engaged in the coasting trade 
were, and still continue to be, applied to boats or barges navi- 
gating artificial as well as natural channels of interior water 
communication. (Act of February 18, 1793; see i Stat. at 
Large, p. 805.) Accordingly, such boats or barges become subject 
to the provisions of July 16, 1798, which require the masters 
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of enrolled vessels, on the renewal of their licenses, to account 
for hospital money chargeable on scamen employed thereon. 
Such seamen, of course, being entitled to the benefits of the 
marine hospitals constructed by the United States. (i Stat. 
at Large, p. 605.) 

These provisions of law have been modified by the act of the 
20th of July, 1846, as follows: 

“That the owner or owners, master or captain, or other per- 
sons employed in navigating canal boats, without masts or steam 
power, now by law required to be registered, licensed, or 
enrolled and jicensed, shall not be required to pay any marine 
hospital tax or money; nor shall the persons employed to 
navigate such boats receive any benefit or advantage from the 
marine hospital fund; nor shall such owner or owners, master 
or captain, or other persons, be required to pay fees, or make 
any compensation for such register, license, or enrolment ‘and 
license; nor shall any such boat be subject to be libelled in 
any of the United States Courts for the wages of any person 
or persons who may be employed on board thereof or in navi- 
gating the same.”’ (ix Stat. at Large, p. 35.) 

In construing these acts, the Treasury Department assumed 
that the crews of certain boats, which pass from one collection 
district to another, either on the sea-coast or on the interior 
lakes and rivers, partly by canals, and partly by the natural 
waters, are not excepted from hospital money and hospital 
privileges; and such money has been customarily paid by ves- 
sels of this description. 

But, in a case recently brought before the Circuit Court in 
Philadelphia, Mr. Justice Grier ruled that such vessels are not 
subject to hospital money. | 

Considering the large number of cases of past payments, to 
which this decision applies, it seems to me expedient that the 
question should be carried to the Supreme Court, for autho- 
ritative determination. 

But, as the amount in controversy here is under two thousand 
dollars, the case cannot come up under the general provision 
of law in such matters, (Act of September 24, 1789, ch. 20, 

s. 221 ;) and as it is not of the class of revenue or duties cases, 
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which are by subsequent statute excepted from the .limitation 
of the general law,—and if it were, still is not a suit brought 
by the United States, in the terms of the statute, (Act of May 
31, 1844, ch. 30,)—the readiest way to bring up the case 
is by certificate of division between the judges of the Circuit 
Court, on points duly made and presented. 

I suppose the Circuit Court, on motion for new trial or other- 
wise, will accede to such a course. It was done in the case of 
Fleming v. Page, (ix Howard, p. 608.) If not, another case 
can be tried in that or some other circuit. 

I advise that the Solicitor of the Treasury he directed to 
correspond with the District Attorney with a view to such end. 


I am, very respectfully 
>. CUSHING. 
Hon. JAMES GUTHRIE, 


Secretary of the Treasury. 


INTERNATIONAL EXTRADITION. 


Any competent magistrate may take jurisdiction of a question of international 
extradition voluntarily, that is, without the previous application of the 
foreign government, or issue of the preparatory letters permissive of the 
President. 

There can be no actual extradition, without proper requisition to that effect, 
addressed by the foreign government to the Secretary of State. 

Although extradition cannot be ordered by the President on mere judicial 
documents, but requires executive requisition, still, it may be effected in the 
absence of any diplomatic minister of the demanding government, through 
other intermediate agencies, recognised by the law of nations. 


ATTORNEY GENERAL'S OFFICE, 
December 18, 1856. 
Sir: Your communication of this date transmits to me what 
purports to be a certificate, signed by the Hon. P. S. Ellsworth, 
as County Judge of the State of New York, setting forth cause 
of extradition, and evidence on which the said cause was found, 
in the case of one Wetherwax, a subject of the Queen of Great 
Britain and Ireland, charged with murder committed in Canada, 
the said Wetherwax being a fugitive from justice actually within 
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the United States; and you inquire whether, upon this document, 
it be competent for the Secretary of State to make extradition 
of the said Wetherwax. 

As crime, the case is clearly within the scope of the tenth 
article of the treaty of August 9, A. D. 1842; and a competent 
judge of the United States has duly certified that, upon hearing 
of the evidence, the same is deemed by him sufficient to sustain 
the charge, as required by the treaty. 

That judge, it is true, has taken jurisdiction voluntarily, that 
is, without the previous issue of the mandate of the United 
States, the practice of issuing which commenced in the case of 
Calder. The rule was adopted on my advice, not in the belief 
that such a mandate is necessary, but because of certain opinions 
expressed by Mr. Justice Nelson, of the Supreme Court, and 
impliedly concurred in by two of his associates, in the much 
debated case of Thomas Kaine. (In re Kaine, xiv Howard, p. 
103.) As most of the cases of extradition arise in the State, 
and indeed in the city,—of New York,—and as the practice of . 
criminal justice there is embarrassed by bar-chicanery to such 
degree as not only to give comparative impunity to local crime, 
but also to make that city the favorite resort of foreign felons,— 
it was deemed wise, on the part of the President, not to omit 
any step considered essential by so respectable a judge as Mr. 
Justice Nelson. But, when the demanding government should 
see fit to proceed without such preparatory mandate of the 
President, or any special circumstances of the case might render 
such a course requisite, it was my opinion then, and is now, that, 
other conditions of treaty and statute being fulfilled, extradition 
might lawfully be granted by the Secretary of State. (See 
Calder’s Case, Opinions, Vol. vi, p. 91.) 

But, assuming that you have sent me all the papers of this 
case filed in the Department, there is deficiency yet to be 
supplied. The agreement of the treaty is, that the United States 
and Great Britain ‘shall, upon mutual requisition by them or 
their ministers, officers or authorities respectively made, deliver 
up’’ all fugitives from justice comprehended by the stipulation. 
And the statute, enacted for giving effect to treaty stipulations 
of this nature, is to the same effect, providing that, a case being 
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duly certified and proved to the Secretary of State, “a warrant 
may issue upon the requisition of the proper authorities’ of 
the competent foreign government, (Sec. 1,) and the delivery is 
to be “to such person, or persons, as shall be authorized, in the 
name and behalf of such foreign government.” On the treaty 
and statute both, there must be requisition of the proper 
authorities of the foreign government. 

Now, it is well settled, that the only proper “ authorities’”’ to 
make such a requisition, are such executive agents or officers 
of the foreign government as may be entitled to recognition for 
that purpose at the Department of Foreign Affairs. (See Gerk’s 
Case, Opinions, Vol. vii, p. 6.) I do not say that the requi- 
sition must of necessity come through a regular diplomatic 
minister, accredited as such by the supreme executive authority 
of the demanding government. On the contrary, it seems 
to me that the government applied to may, in its discretion, 
recognise whom it will as agent ad hoc, to make the requisition. 
- There may be cause of extradition in time of war, when the two 
governments possess no means of intercommunication beyond a 
flag of truce. Or, in time of peace, it may happen that the two 
governments do not find occasion to entertain diplomatic rela- 
tions, as is the case between the United States and several 
governments of Europe, such as Bavaria, Hanover, and others, 
with which we have treaties of extradition. Or, it may be that 
the government, from whose jurisdiction the fugitive has made 
his escape, has, for reasons satisfactory to itself, withdrawn all 
diplomatic representation to the government within whose juris- 
diction the party has taken refuge, as happens at the present 
moment in the case of Great Britain with respect to the United 
States. In such a contingency, there still exist means, according 
to diplomatic usage, by which the extradition may be effected. It 
cannot lawfully be done, however, upon mere judicial documents, 
either of the fugitive’s government or of the government of his 
refuge. Such documents are not the “requisitions” either of 
the treaty or the statute: they are but the proofs, upon which 
the Secretary of State is to act when due requisition shal] have 
been made. 

Assuming still that no such requisition has yet been made, 
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then the case falls within particular provisions of the statute, 
which enact, in substance, that any competent judge or other 
magistrate of the United States may, on his own mere motion, 
and without there having been any previous diplomatic requisi- 
tion or mandate, arrest and examine a fugitive from foreign 
justice, commit him to prison to await requisition, and then 
certify the facts to the Secretary of State, (sec. 1:) in which 
case, the party stands committed for the space of two calendar 
months, at the expiration of which, not having been delivered 
over, he may, on due notice to the Secretary of State, apply to 
any judge of the United States, or of any State, for discharge 
out of custody, and be so discharged, unless sufficient cause to 
the contrary appear. (x Stat. at Large, p. 302.) 

The papers in the case indicate that the judicial proceedings 
in the United States were commenced at the instance of a 
ministerial officer of justice belonging to the District of Montreal 
in Canada East. It may be that the Governor of Canada will 
address the Secretary of State on the subject; and if so, his 
application, at this moment, would supply the conditions of 
public law. If, however, time should elapse without his doing 
this, may it not be a proper act of international courtesy to 
intimate the facts informally to Mr. Lumley, the late British 
Secretary of Legation remaining in Washington, so that the 
requisition may be made in some suitable manner, say through 
the minister of a friendly foreign power, or in any other way 
satisfactory to the Secretary of State? 

I have taken it for granted that the documents filed are 
genuine, as, according to all appearance, they are. And it may 
be that the Secretary of State has personal knowledge that the 
party signing is the judge he purports to be, and has know- 
ledge also of the verity of the signature. But these facts do 
not appear on the face of the document, by any competent 
proof; and it may be proper for you to call the attention of the 
Secretary of State to this point. 

I am, very respectfully, 








C. CUSHING. 
J. A. Tomas, Esq., 
Assistant Secretary of State. 
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IOWA RAILROAD GRANTS. 


The grants of public lands to the State of Iowa for railroad purposes, by the 
act of May 15th, 1856, are conditional grants in presenti, in the nature of & 
float, which do not attach to any particular parcel of the public lands, until 
the necessary determinative lines of railroad shall have been definitely 
fixed. 

ATTORNEY GENERAL’S OFFICE, 
December 19, 1856. 

S1r: Your communication of the 18th of October, referring 
me to the act of Congress of May 15, 1856, granting lands to 
the State of lowa for railroad purposes, submits thereon the 
single question, ‘“‘ Whether the said act is a grant in presenti 
of the alternate sections within the six miles limits of the sev- 
eral roads, or whether such grant does not await the period 
when the lines or routes of said roads are definitely fixed before 
it attaches to any particular land ?”’ 

The material parts of the act referred to are as follows: 

‘“‘ That there be, and is hereby granted to the State of Iowa, 
for the purpose of aiding in the construction of railroads, every 
‘alternate section of land, designated by odd numbers, for six 
sections in width on each side of said roads. But, in case it 
shall appear that the United States have, when the lines or 
routes of said roads are definitely fixed, sold any sections, or 
any part thereof, granted as aforesaid, or that the right of pre- 
emption has attached to the same, then it shall be lawful for 
the agent or agents, to be appointed by the Governor of said 

State, to select, subject to the approval of the Secretary of the 

Interior, from the lands of the United States nearest to the 

tiers of sections above specified, so much land, in alternate sec- 

tions or parts of sections, as shall be equal to such lands as the 

United States have sold or otherwise appropriated, or to which 

the rights of pre-emption have attached as aforesaid; which 

lands, (thus selected in lieu of those sold and to which pre- 
emption rights have attached, as aforesaid, together with the 
sections and parts of sections designated by odd numbers as 
aforesaid, and appropriated as aforesaid,) shall be held by the 
State of Iowa for the use and purpose aforesaid: Provided, 
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that the land to be so located shall, in no case, be further than 
fifteen miles from the lines of the said roads, and selected for 
and on account of each of said roads: Provided further, that 
the lands, hereby granted for and on account of said roads sev- 
erally, shall be exclusively applied in the construction of that 
road for and on account of which such lands are hereby granted, 
and shall be disposed of as the work progresses, and the same 
shall be applied to no other purpose whatever.” (xi Stat. at 
Large, p. 9.) 

Upon the most attentive consideration of this act in all its 
parts, it has proved impossible for me to entertain doubt as to 
its true legal effect. 

The act declares that “ thee: be and hereby is granted to 
the State of Iowa,” for certain purposes, certain portions of 
the public domain within said State, not yet made positive in 
location, but capable of being so rendered on the happening of 
particular future events mentioned. 

But the grant was not merely subject to future events for 
the determination of the specific section of land to which it 
should attach; it was also subject not to vest at all, or to be 
divested, according to future events; for the State of Iowa 
might not accept, or might fail to execute conditions annexed 
to the grant; such, for instance, as the primary one of entering 
upon the construction of the contemplated roads. 

If the act stopped here, there would be nothing in it to 
constitute, on the day of its enactment, an actual severance of 
certain sections from the public domain, or transfer to the State 
of Iowa of a vested interest in the same. 

It is not a grant of lands by their character, like the grant 
of swamp lands to a State, or the grant of specific sections of 
riparian land fixed at the time by the course of a river. In- 
stead of this, it is a grant on the line of unlocated railroads. 
To assume that in such a case the grant vests at once, would 
deprive the general proprietor of the use of his land, not only 
within six sections of a line certain, but anywhere and every- 
where within any possible line. Such an effect is not to be 
presumed. To be conceded, it must be expressly enacted. But 
the act does not leave the question here: it proceeds implicitly 
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to negative the supposed effect. It contemplates that the Uni- 
ted States shall retain power to convey, within all the possible 
limits of the grant, either by ordinary sale or on pre-emption, 
up to the time “ when the lines or routes of said roads are defi- 
nitely fixed,” and provides for the case by granting contin- 
gently substituted lands beyond the original] limits. 

In my opinion, therefore, the act, by its text, makes a con- 
ditional grant cn presenti, in the nature of a float, and which 
does not attach to any particular parcel of the public lands 
until the necessary determinative lines shall have been fixed on 
the face of the earth. 

I think all the precedents, in the action of the Government, 
as applied to previous grants in the same or similar terms, tend 
to confirm this conclusion; for, in the analogous cases, the con- 
tingent strips of public domain, subject to such future railroad 
location, were withdrawn from private entry by proclamation 
of the President ; thus implying that, without such withdrawal, 
private entries would go on as usual; and the power of the 
President to make such withdrawal, as the means, and the only 
means, of preventing anticipatory private appropriations in the 
case of railroad grants to States, has been recognised by a 
recent act of Congress. (Act of March 27, 1854, x Stat. at 
Large, p. 269.) 

There is, it is true, In previous cases, some conflict of prece- 
dents as to the time when the right of pre-emption shall cease 
under such circumstances. In same cases, the right of pre- 
emption has, by the tenor of the proclamation, or its construc- 
tion, ceased on the withdrawal of the lands from private entry, 
and in some it has not; and there is much discussion in the 
papers before me on the question of the power of the President 
to discriminate, and to leave private appropriation to continue 
in the form of pre-emption, while forbidding it in other forms. 
But that question you have not referred to me; it bears on the 
question actually submitted only in the subordinate relation of 
consequences; and there is, in the text of the act, according 
to my appreciation of it, no such obscurity of import as to 
require or admit of elucidation from the consideration of inci- 
dental consequences. I am, therefore, not called on to tax my 


TO THE SECRETARY OF THE INTERIOR. 247 





Sault St. Marie Canal. 





thoughts with that particular incident of the subject. And it 
is, of course, unnecessary to discuss here the very grave matters 
of expediency involved in the alternatives of the total or par- 
tial suspension of the purchase and sale of lands which are 
within the range of unlocated railroad grants to States. 
I am, very respectfully, 
C. CUSHING. 
Hon. R. McCLeanp, 
Secretary of the Interior. 


SAULT ST. MARIE CANAL. 


The grant of public land to the State of Michigan, for the construction of a 
ship canal round the Falls pf St. Marie, by the act of Augast 20, 1852, vested 
immediately, under condition, as a floating title, such title to acquire preci- 
sion of locality, by selections of the State, subject to the approval of the 


Secretary of the Interior. 
The title vests in virtue of the act; it not being a case in which the President 


is required, or has authority, to issue the ordinary letters-patent. 

Conflicting claim to a particular section of the public land, arising between the 
State, in virtue of selection made by it, and the alleged entry of a private 
purchaser in the forms of the general law, is not a case of conflicting entries, 
such as the act of 1820 provides for, and requiring to be solved by offering 
the disputed tract at public auction. 

Such selections by the State, in a particular land district, do not require to be 
made during the time when the public lands of that district are withdrawn 
from private entry by proclamation of the President. 


ATTORNEY GENERAL’S OFFICE, 
December 20, 1856. 

Srr: On the 14th of February last you referred to me a file 
of papers regarding conflict of claim of the Sault St. Marie 
Canal Company and Charles Comstock, to the entry of certain 
lands in the State of Michigan, and requested my advice on 
‘‘the questions involved in the case, and as set forth’ in a re- 
port of the Commissioner of Public Lands, ‘‘ except that of the 
power of the President to withdraw the land from market, and 
the effect of such withdrawal is reserving the land from private 
entry or selection until after its formal restoration to its 


market.” 
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I took up this matter in March, with a view to then disposing 
of it, and in fact partially prepared an opinion at that time. 
But the form of reference, which remits me to the report of the 
Commissioner for a statement of the questions of law, and leaves 
the facts undetermined, caused me some embarrassment, in 
consequence of the extreme obscurity thrown over the facts of 
the case, and the confusion of its legal relations, produced by 
the contradictory proceedings and reports of the officer of the 
local land office, that of Ionia, in which the transactions oc- 
curred. Thus, being laid aside for inquiry, the case got buried 
under others of newer impression and of more immediate ur- 
gency. ) 

But, in passing yesterday on the questions involved in the 
railroad grants to the State of Iowa, the similitude of some of 
the points in the two cases recalled my attention to that of the 
Sault St. Marie Canal Company. 

We begin with the act of August 20, 1852, entitled ‘An 
Act granting to the State of Michigan the right of way and a 
donation of public land for the construction of a ship canal 
around the Falls of St. Mary, in said State,’’ which contains 
the following provisions : 

‘¢ That there be and hereby is granted to the State of Mich- 
igan, for the purpose of aiding said State in the constructing 
and completing said canal, seven hundred and fifty thousand 
acres of public land, to be selected in subdivisions, agreeably 
to the United States’ surveys, by an agent or agents to be ap- 
pointed by the Governor of said State, subject to the approval 
of the Secretary of the Interior, from land within said State 
subject to private entry.” (x Stat. at Large, p. 35.) 

The lands in controversy had been regularly offered at public 
sale, and remained subject to private entry as usual. 

In this condition of things, on the 16th of May, 1854, the 
President of the United States directed, and caused notice to 
be given in due form, that these, and other lands in the State, 
‘‘be withdrawn from sale or entry until further orders, except 
for valid pre-emption claim.” And, on the 9th of October fol- 
lowing, the lands were restored to their former quality of being 
subject to general entry for all lawful purposes. 
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Anticipating the possibility of conflict of claim between pri- 
vate applicants and the State representing the Canal Company, 
the Commissioner of Public Lands issued instructions on the 
subject. These instructions did not reach Ionia in season to be 
fully complied with, but were, nevertheless, observed in a mate- 
nal point, namely: the manner prescribed for determining 
questions of conflict. The Commissioner assumed that selec- 
tions, in behalf of the Company, and applications for entry by 
private individuals, were to be considered as on the same footing, 
and, if simultaneous, were to be disposed of according to the 
provisions of an act of Congress of April 24, 1820, as follows: 

“ That, in every case hereafter, where two or more persons 
shall apply for the purchase at private sale of the same tract at 
the same time, the Register shall determine the preference by 
forthwith offering the tract to the highest bidder.” (iii Stat. at 
Large, p. 567.) 

On the 9th of October, 1854, the Register and Receiver of 
Ionia opened their office to applicants for the lands previously 
withdrawn from private-entry ; and, on the 25th of November 
following, they made report to the General Land Office of their 
proceedings on that day, and also of subsequent proceedings in 
execution of the instructions of the Commissioner. 

They reported, among other things, that the list of selections, 
m behalf of the company, was received simultaneously with 
sundry applications for private entry, on the 9th of October. 

They reported a list of such cases of conflict between private 
applications, and that, in all those cases, the lands were, after 
due notice, offered to the highest bidder. The name of Com- 
stock is not found on this list of conflicting cases; nor is he re- 
ported as one of the bidders at the sale. 

The Canal Company did not appear at this sale, and gave 
notice to the General Land Office, that they retired from con- 
test as to the conflicting applications recited in the report of 
the Register and Receiver. 

So the matter stood, when the lists of selections made by the 
Canal Company came before the General Land Office for con- 
sideration, and were, by the Commissioner, reported to the Sec- 
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retary of the Interior. One of those lists, containing the land 
in controversy, was approved by the Secretary as follows: 


DEPARTMENT OF THE INTERIOR, 
January 24, 1855. 
The lands embraced in the foregoing list, selected by the 
duly authorized agents of the State of Michigan, as above 
stated, are hereby approved to said State, subject to any valid 
interfering rights. 
R. McC Le.uanp, Secretary. 


Here was an approval in good faith, made upon a competent 
state of facts in the General Land Office, as officially reported 
thereto by the Register and Receiver of Ionia. 

On the 2d of February, 1855, the Register at Ionia was 
directed to note the selections on the tract-books and plats of 
his office ; whereupon, by letters of April 19, 1855, and July 7, 
1855, the Register and Receiver of Ionia reported, that on the 
9th of October, 1854, Charles C. Comstock, simultaneously with 
the agent of the State and the Canal Company, had made ap- 
plication for these lands; that, through error or neglect, no 
notice of this conflict was furnished to the agent of the State; 
that, on the 22d of November, 1854, the day of sale for cause 
of conflict, Comstock, by his agent, appeared and bid off the 
lands, at the statute price, no person appearing to bid against 
him; and that, subsequently, on due payment of the price, dupli- 
cate certificates in the usual form had been issued to Comstock. 

These reports, of course, put a new face on the matter. 
Were they true? They were strangely in contradiction to 
previous reports. The Commissioner, very properly, ordered 
an investigation of the facts; and there is, among the papers, 
a great body of evidence taken in the case, which it may or 
may not be important to examine and to appreciate. 

Among the new facts reported, however, there is one, which 
is of capital significancy, to wit, that on the 12th day of Sep- 
tember, 1854, the agent of the State submitted to the Register 
of Ionia a list of selections made for the Canal Company, and 
the same was on that day duly certified by the Register. 
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After the close of this inquiry, by letter of December 8, 
1855, the Commissioner informed the Register and Receiver, 
that he “inclines to the conclusion’ that neither the Canal 
Company nor Comstock could be permitted to hold the lands in 
question, but that they must again be offered at public auction 
to the parties contestant, and that, meanwhile, the entries made 
by Comstock must be cancelled. 

Subsequently, by letter of January 15, 1856, the Commis- 
sioner directed the Register and Receiver to postpone this con- 
templated sale until they should receive further instructions on 
the subject. And so the matter remains to the present time: 
the case coming up on appeal by the Canal Company and the 
State, against the instructions of the Commissioner, ordering a 
resale as for conflict between Comstock and the State. 

I should be very much at a loss to know how to decide 
this case, if it were necessary to consider it as a conflict of 
entries, or rights in the nature of entry, between Comstock and 
the State of Michigan. 

The United States, it is clear, by the act to aid in the con- 
struction of Sault St. Marie Canal, made a conditional grant 
of public land to the State. That grant vested immediately 
under condition, as a floating title to so many acres of land, the 
title to acquire precision of locality by selections of the State 
subject to the approval of the Secretary of the Interior. By 
that approval, the legal title of the United States is transferred 
to the State. It is not a case, in which a patent needs to issue 
in order to convey legal title; nay, it is of the class of cases, 
in which the President of the United States has not by law any 
authority to issue patents. His general authority to issue 
patents is limited to the class of entries by grant, warrant, or 
purchase in the ordinary administration of public lands by the 
Commissioner of the General Land Office. (See i Stat. at 
Large, p. 468; ii Ibid. p. 717; v Ibid. p. 111.) He has, it is 
true, special authority to issue patents in sundry other cases, for 
which provision is made by statute; as in the case of swamp- 
lands, (x Stat. at Large, p. 634;) and in the case of private 
land claims judicially confirmed either in States or Territories. 
(ix Stat. at Large, p. 633; x Ibid. p. 599.) But no such 
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provision has been made for the present case; and title is 
completed in this case, so far as according to existing laws it 
can be completed, by the act of approval of the Secretary of 
the Interior. (x Ibid. 346.) 

Now, in making the approval, you not only acted in good 
faith, but without the slightest cause of impeachment in facts 
then known. Can you cancel this title upon suggestion of a 
new and different state of facts? Idoubt. Yet you must do 
this, if you assume a subsisting conflict of entries, or rights of 
entry, between Comstock and the State, to be solved by offering 
the land at public sale to the highest bidder. 

But have we here a possible case of conflict, soluble by the 
provisions of the act of 1820? I doubt. Ido not mean to 
say that grants of public land to a State for railroad, canal, or 
other purposes, stand upon any higher right than grants to 
individual purchasers for money. That is not the point. It is 
not a question of higher rights or of lower ones; but of differ- 
ent ones ; or rather of rights regulated and acquired by distinct 
provisions of law, each with its distinct relations and conse- _ 
quences. The provision of the act of 1820 is for the case 
‘where two or more persons shall apply for the purchase at 
private sale of the same tract at the same time.’’ Was the 
condition of the State of Michigan, under the act in aid of 
the Sault St. Marie Canal, that of a person applying for the 
purchase of a tract of land at private sale? I think not. The 
State was to make selections, in execution of a general floating 
grant. That, to be sure, is acquiring land by purchase, per- 
haps, according to the old common law sense of that word, 
although, even in that relation, it is a title by act of law much 
more than by purchase. But the State did not become a pur- 
chaser at private sale, according to the statute sense of that 
expression in acts of Congress. 

I admit that conflicts might arise, in supposable cases, between 
the entry of a private purchaser, and the selections of the State. 
Its selection of a given tract of land might be made and notified 
in the same act, and that be simultaneous with an act of entry 
by a private purchaser. It does not follow that such a conflict 
could be determined by putting up the land at public sale to 
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the highest bidder. That supposes, as indeed the letter of 
instructions of the Commissioner of December 8, 1855, expressly 
provides, that the State is to pay a price in money, in order to 
obtain title to land already granted by the United States :—which 
does not seem to me an admissible premise. I am not prepared 
to say what would be the solution of such a conflict of claims - 
between the State and a private purchaser. Suffice it now to 
say, that the act of 1820 does not seem to me to furnish satis- 
factory means of solution. 

If such a conflict existed here, and it were necessary to 
dispose of it, or to verify the fact of its existence by investi- 
gating all stages of this transaction, as reported at different 
times, with so much of self-contradiction, by the Register and 
Receiver, there again would be cause of serious embarrassment. 
I think, in that supposition, the case would have to be returned 
to you for more searching and thorough scrutiny. 

Happily, there is, to my perception, another view of the 
subject, which may relieve you of much embarrassment, both 
of law and fact, by placing the solution of the controversy on 
other and more stable grounds. 

The President, by his proclamation, caused these sad other 
lands in the State of Michigan, to be withdrawn from entry for 
private sale, for the plain purpose of affording to the State 
opportunity and time to make the selections, if not specially for 
this case, yet for analogous ones. During such withdrawal, 
neither Comstock nor anybody else was entitled to make entries 
on private purchase; unless, it may be, in the case of pre- 
emptions excepted by the proclamation. But was the State, 
during that time, forbidden to make its selections? By no 
means; it was one of the objects of the proclamation thus to 
enable that to be done, which could not otherwise have been 
done without perpetual conflicts with private applicants, for 
which, perhaps, no legal remedy existed. The State of Michigan 
proceeded correctly, acting in its own right, and according to 
law, to make its selections between the date of the withdrawal 
of the lands from market and their restoration; 1t made up its 
list, §ncluding the lands here in controversy; notified the same 
to the Register of Ionia, and had it certified by him on the 12th 


254 HON. CALEB CUSHING 
Sault St. Marie Canal. 


of September, 1854; and on that day it had a title complete in 
everything except the approval of the Secretary of the Interior. 

Indeed, it was not necessarily incumbent on the State, as a 
step in making title, to give notice of its selections to the Regis- 
ter. It was judicious to do so, because that had the effect of 
giving notice to all the world, and so of preventing persons from 
falling into the error of entering lands already selected by the 
State. It was judicious for the further reason, that it tended 
to relieve the General Land Office of the trouble of having to 
dispose of cases of conflicting entry, and thus it facilitated the 
final action of the Secretary of the Interior. But the State did 
all, which the statute required of it, for the acquisition of title, 
by making the selections and causing the same to be presented 
to the Secretary of the Interior.. 

When the proclamation of the President, withdrawing these 
lands from private entry, took effect, it did not interrupt or 
suspend the general functions of the Register and Receiver of 
Tonia. They continued in office, to perform all such duties as 
they might by law perform. They could not receive private 
entries, for private entries could not be lawfully made. But 
they might, by the very tenor of the proclamation, dispose of 
pre-emption claims according to the general law. And they 
might lawfully receive and certify a list of selections, within 
their circumscription, made by the State for the benefit of the 
Canal Company. To do this, during that interval, was just as 
much a lawful and regular act, as to receive or answer a letter 
from the Commissioner of Public Lands. 

Hence, when, on the 9th of October, 1854, the lands of that 
district were restored to private entry, there was nothing, which 
the State needed to do in regard to the lands here in contro- 
versy. The State had no entries to make; for it was not a 
subject-matter of entry. And it had no occasion to give new 
notice of its selections ; that notice had already been given, fully 
and completely, in point both of time and manner. 

Hence, also, on the 9th of October, 1854, Comstock’s entry 
of these lands was of no more avail, to any lawful purpose, direct 
or indirect, than if he had made entry of lands, which had been 
patented, and in possession of the patentee half acentury. The 
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fact, stated in his behalf, that he had offered to make such entry 
while the lands were suspended from entry, was, of course, a 
thing of no account or consequence in any possible relation. 
When the time arrived, at which he could lawfully make entry, 
these lands were disposed of, so that he not only had not 
independent power to enter them, but no such power could be 
communicated to him by any act of any officer of the United 
States. 

In my opinion, therefore, these Jands belong, in equity and 
in law, to the State of Michigan or its assignees ; Comstock has 
no right whatever in the premises, as against either the State 
of Michigan or the United States; there is no case of conflict 
between him and the State; and if, (which by no means appears), 
he has suffered legal wrong in the matter, he must seek a remedy 
at the hands of the Register and Receiver at Ionia. 

I have the honor to be, respectfully, 


©. CUSHING. 
Hon. RoBert McCuLELLanp, 


Secretary of the Interior. 


PORTAGE CITY CASE. 


The grant of land to the Territory of Wisconsin, by the act of August 8, 1846, 
was @ conditional grant in fee, to take effect as a grant on the admission of 
Wisconsin into the Union, and the acceptance of the same by the Legislature 
of that State. 

That grant, by its terms, is of a quantity of land equal to one-half of three 
sections in width, on each side of a line defined; and, upon acceptance of the 
grant, the State became tenant in common with the United States, with provi- 
sion to effect partition through the means of selections by the State, approved 
by the United States. 

The State having selected the odd sections, and that selection having been 
approved by the United States, the State acquired a vested interest in such 
odd sections, notwithstanding that the lands had not yet been surveyed, and 
continued for some time afterwards in the aboriginal occupancy of the Me- 
nomonie Indians. 

According to the public law of all the American states founded by Europeans, 
the aboriginal inhabitants have only a usufructuary interest in the soil, the fee 
simple and the eminent domain of which are in the Government, and which 
may be granted in fee to private persons as well before as after the extin- 
guishment of the occupation rights of the Indians. 
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ATTORNEY GENERAL’S OFFICE, 
December 22, 1856. 


Sir: I have the honor to present herewith my conclusions in 
the Portage City Case, so called, which you referred to me by 
letter of the 26th of July. 

Congress, on the 8th of August, 1846, passed an act entitled 
‘An act to grant a certain quantity of land to aid in the im- 
provement of the Fox and Wisconsin rivers, and to connect the 
same by a canal, in the Territory of Wisconsin,” of which acts 
the provisions, material to the matter in hand, are as follows: 

‘‘Sec. 1. That there be and is hereby granted to the State 
of Wisconsin, on the admission of such State into the Union 
for the purpose of improving the navigation of the Fox ant 
Wisconsin rivers, in the Territory of Wisconsin, and in con- 
structing the canal to unite the said rivers, at or near the port- 
age, a quantity of land, equal to one-half of three sections in 
width on each side of the said Fox river, and the lakes through 
which it passes, from its mouth to the point where the Portage 
Canal shall enter the same, and on each side the said canal, 
from one stream to the other, reserving the alternate sections 
to the United States, to be selected under the direction of the 
Governor of the said State, and such selection to be approved 
by the President of the United States. * * * 

‘Sec. 2. That as soon as the Territory of Wisconsin shall 
be admitted as a State into the Union, all the land granted by 
this act shall be and become the property of said State for the 
purposes contemplated in this act, and no other: Provided, 
that the legislature of said State shall agree to accept the said 
grant upon the terms specified in this act, and no other. * * * 

“Sec. 3. That the said improvement shall be commenced 
within three years after the said State shall be admitted into 
the Union, and completed within twenty years, or the United 
States shall be entitled to receive the amount for which any of 
said lands shall have been sold by the State: Provided, that 
the title of the purchasers under the sales made by the State 
in pursuance of this act shall be valid. (ix Stat. at Large, 
p. 83.) 

Without anticipating controversy, let us go back to the day 
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when this act was approved by the President, and see what its 
provisions on their face import, and what rights they communi- 
cate to the future State of Wisconsin. 

1. “ That there be and hereby is granted.”” Those are indu- 
bitably effective terms of grant in presenti. On that day a 
title, or right of title, passed from a grantor to a grantee. 
What passed as subject-matter, and by what quality of title, 
as whether in fee simple, fee base, tenancy for life or years, 
leasehold, and whether in possession or reversion, or what not, 
remains to be ascertained. 

2. The grant is ‘‘ to the State of Wisconsin, on the admission 
of such State into the Union.” That fixes the time when the 
grant is to be effectual. It is a grant, in so far as the grantor 
can make it, on the day of date; but the grantee is to take 
only when admitted into the Union. : 

8. On the admission of Wisconsin the State takes some kind 
of title, then. What title is it? The act proceeds to say that 
at that moment “all the lands granted by this act shall be and 
become the property of said State.” 

These expressions in a statute, according to the established 
rules of construction, carry the fee, or at least the whole inter- 
est and estate of the grantor, whatever that may be. It is 
true, these are not the sacramental words of a fee simple at the 
common law. It is also true that the term “ property’ is often 
used in a general sense to cover anything which belongs toa 
person, by whatever title or tenure. (Smith v. The United 
States, x Peters, p. 330.) But a grant of land “to be and 
become the property’’ of another, implies a fee by the public 
law of Europe and America. 

That such is the meaning of the act in this respect is further 
proved by the subsequent expression: “ The title of purchasers 
under the sales made by the State in pursuance of this act shall 
be valid.” The phrase “ validity of title’ is found in the laws 
defining what conveyances the United States are to take of 
land intended as the site of any public work. (September 11, 
1841, v Stat. at Large, p. 468.) Its construction is thoroughly 
fixed by the practice of my predecessors and myself, and is 

Vou. VIII.—17 


4 


258 HON. CALEB CUSHING 
Portage City Case. 


taken as a matter of course in the daily business of passing on 
of title. It means fee simple. 

4. The grant is to the State of Wisconsin “for the purpose 
of improving the navigation of the Fox and Wisconsin rivers,” 
(sec. 1,) and for “‘no other,” (sec. 2;) and the improvement is 
to be commenced and completed within prescribed dates, (sec. 
3;) but the failure of the State does not affect the title: it only 
renders the State a debtor to the United States for the pecu- 
niary proceeds of the sale of the lands, (sec. 3.) 

5. The grant is made subject to one condition, namely, “ that 
the legislature of said State shall agree to accept said grant 
upon the terms specified in the act.’”’ That may be deemed a 
condition. There certainly is no other. 

6. Finally, the thing granted is defined with reasonable cer- 
tainty. It is “a quantity of land equal to one-half of three 
sections in width on each side of the Fox river, and the lakes 
through which it passes, from its mouth to the point where the 
Portage Canal shall enter the same, and on each side of said 
canal from one stream to the other, reserving the alternate sec- 
tions to the United States.’’ Here is not a grant of land along 
arbitrary lines unascertained, like those of unlocated railroads ; 
nor a grant at large in a whole State; but a grant within limits 
geographically determined by the act, and needing only surveys, 
according to established statute rules, to possess absolute preci- 
sion of locality, and then, requiring but to be equally divided 
between the United States and the State. 

That involves the necessity of partition between the two 
tenants in common. But the act foresees this; and means of 
amicable partition are prescribed, by the enactment, that the 
portion, belonging to the State of Wisconsin, is “to be selected 
under the direction of the Governor of said State, and such 
selection to be approved by the President of the United States.” 
The manifest object of this selection is not merely to fix a float ; 
but to effect partition between co-tenants. 

Upon this review of the act, no apparent question exists. 
It is a conditional and executory grant in fee simple, to take 
effect and become executed on the happening of events spe- 
cified. 
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Those events happened. Wisconsin was admitted into the 
Union, contingently on the 3d of March, 1847, and absolutely 
on the 29th of May, 1848. (Comp. x Stat. at Large, p. 178 
and 233.) And on the 29th of June, 1848, the legislature of 
Wisconsin accepted the grant in the terms of the act of Con- 
gress. (Rev. Stat. Wis. p. 765.) 

Let us pause a moment here, at the 29th of June, 1848, and 
see how the title stands. 

The United States granted, to take effect on a certain con- 
tingency: that contingency has occurred. The United States 
granted on condition; that condition has been performed. The 
lands conveyed are described with reasonable certainty, so as 
to be capable of passing by words of grant.—What legal con- 
sideration is there to forbid the idea of a vested title that day 
in the State of Wisconsin? Iam not aware of any. 

To be sure, the land is held by undivided moieties: but what 
then? Who doubts that two proprietors may be tenants in 
common by undivided moieties, each with a fee simple? To 
enjoy in severalty, there must be partition; but the partition 
does not make title, nor its absence take away or suspend title, 
either as between the co-tenants themselves, or as between them 
and the rest of the world. Nor is it material that one of the 
co-tenants derives title from the other: they are not the less 
equally co-tenants of the fee. Whoever trespasses on the land 
trespasses against both co-tenants; whoever undertakes to 
appropriate any part of it unlawfully, is a wrongdoer in respect 
of each. As, until the land shall have been duly divided, 
neither of the parties can occupy any part of it in severalty, 
and exclusively, so neither can convey to others power to occupy 
severally in his right. Nor, without partition, can others come 
in by act of law, by descent, or otherwise derivatively under 
one of the parties, to acquire title in severalty and to the 
exclusion of the other party. All these are but the ordinary 
legal incidents of all titles in land. 

In fine, if the lands described in the act existed, then it seems 
to me that, on the 29th of June, 1848, the State of Wisconsin 
was owner in fee of one undivided moiety of the tract of land 
described, in common with the United States. 
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But, perhaps the United States had inadvertently conveyed 
a part of this land to somebody else, or had allowed others to 
acquire title in severalty to some parts of it, by act of law, 
to the prejudice of the rights of the State of Wisconsin. 

Very well: if the United States have done or suffered this, 
it is presumable that they will repair the wrong.—Such proved 
to be the fact on both points; for, on the 2d of March, 1849, 
the following act of Congress was passed: 

“‘Sec. 1. That all land entries made in the Green Bay land 
district, in the State of Wisconsin, upon the odd-numbered sec- 
tions of the Fox and Wisconsin river reservation, in said State, 
subsequent to the passage of an act entitled ‘An act to grant 
@ certain quantity of land to aid in the improvement of the 
Fox and Wisconsin rivers, and connect the same by canal, in 
the Territory of Wisconsin,’ approved on the 8th day of August, 
1846, be, and the same are hereby declared to be good and 
valid as though said act had not been passed: Provided, never- 
theless, that the Governor of said State is hereby authorized to 
select the same quantity of other lands in lieu thereof; subject, 
however, to the approval of the President of the United States. 

‘Sec. 2. That all similar entries made upon the even-num- 
bered sections of said reservations be also declared to be as 
good and valid as though said reservation had not been made.”’ 
(ix Stat. at Large, p. 352.) 

Here is indemnification of the State for ascertained deficiencies 
in the thing granted: which indemnification is remarkable in 
this, that it assumes that partition of the lands between the 
State and the United States has already taken place, the State 
having become tenant in severalty of the odd sections, and the 
United States of the even sections. I shall return to this point 
in the sequel. 

Perhaps, indeed, the United States had nothing within the 
limits described to convey ; that it did not own or possess any 
land‘ there.—That is alleged in this case, in so far as concerns 
the particular section of land in controversy. 

At the time when the act making this grant to the State of 
Wisconsin was passed, a portion of the land, comprehended 
Within the limits described, was still occupied by the Menomonie 
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Indians in their aboriginal right. Their title was extinguished 
on the 18th of October, 1848, by treaty of that date, the 2d 
article of which is in these words: 

‘The said Menomonie tribe of Indians agree to cede, and do 
hereby cede, sell, and relinquish to the United States all their 
lands in the State of Wisconsin, wherever situated.” (ix Stat. 
at Large, p. 952.) 

The treaty contained a provision empowering the Indians to 
continue to live temporarily on the cession, as follows: 

“Art. 8. It is agreed that the said Indians shall be permitted, 
if they desire to do so, to remain on the lands hereby ceded, 
for and during the period of two years from the date hereof, 
and until the President shall notify them that the same are 
wanted.”’ 

This indefinite occupancy was terminated on the 1st of June, 
1852, when the Menomonies were concentrated on a definite 
portion of the cession, lying near the falls of Wolf river, and 
of course they then ceased to have any. possible relation to the 
present question. 

Upon these facts, the idea appears to be entertained at the 
General Land Office, either that no title passed to the State of 
Wisconsin, or.that all such title was suspended and held in 
abeyance until the final cessation of any sort of occupation. by 
the Indians. I cannot bring myself to agree to this. It seems 
to be contrary to well-established doctrines of municipal as 
well as public right. | 

Mr. Young, appearing for claimants of Portage City, refers 
to a number of cases in which the courts speak of “the invio- 
lability of the Indian territory,” and pronounce surveys made 
thereon illegal. (See Preston v. Browder, i Wheat. 114; Dan- 
forth v. Thomas, i Wheat. p. 155; Danforth v. Wear, ix Wheat. 
p. 673.) But these were cases of local law, in which the ques- 
tion was, whether the State of North Carolina, as the propri- 
etor of lands within her borders occupied by Indians, had 
authorized such surveys. The Indians were to be protected by 
the State—held inviolable—against private intrusion. No sur- 
veys in their territory so called were to be made without express 
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authority of the State. That the State had such authority we 
shall see hereafter. 

There was a time, when the true relation of the Indians to 
the United States was not so clearly seen as it now is. We 
had been accustomed to make treatées with them, as if they were 
independent of us: that was anerror. We dealt with their petty 
tribes as nominal nations: that led to strange misconceptions. 
We had spoken of their lands: as if a handful of savages, who 
happened to be within the geographical limits of a region of 
country large enough for a civilized empire, could be deemed its 
proprietors in virtue of any rule of natural right or of positive 
law. We had respected their assumed rights; that is, had left 
them to their savage quasi-independence, instead of by force 
compelling them to enter into some appropriate place in the 
social organization; and thus they had perished of too much 
liberty. Finally, we of the older States of the Union, who 
had expelled or killed off most of our Indians, or reduced them 
to a condition of helpless pupillage, had now come to be ex- 
tremely sensitive to the alleged wrongs of the same nature,— 
that is, policy in imitation of ours,—to which the younger States 
of the South were now subjecting their Indians. 

The elaborate investigation of the subject, which ensued, 
cleared off all these errors; and discussion ended with the great 
cases of the Cherokee Nation v. The State of Georgia, (v Peters, 
p. 1,) and Worcester v. The State of Georgia, (vi Peters, p. 515.) 

It is the. universal doctrine of public law, that the Indians 
are the domestic subjects of the particular European-American 
state in which they may happen to be. (The Cherokee Nation 
v. The State of Georgia, v Peters, p. 1.) It is a doctrine of 
our public law equally fundamental, that the Indians do not 
hold a fee in the lands of their aboriginal occupation, but only a 
usufruct, the fee being in the United States, or, in some cases, 
in the several States. (Johnson v. McIntosh, viii Wheat., p. 543; 
Fletcher v. Peck, vi Cranch, p. 89.) 

When the United States made this grant to the State of 
Wisconsin, the fee of all the land was in the United States, 
subject, in respect of a part, to the occupancy of the Menomo- 
nies. That usufructuary occupation was capable of being ex- 
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tinguished by the United States, and by them alone; and, until 
its extinction, the entire original title remained between them 
and the Indians. 

What rule of law stood in the way to forbid the United 
States to convey to the State of Wisconsin such title as they 
had? I know of none. 

As a question of municipal law, the transaction is just as 
common and ordinary as any other description of conveyance. 
The proprietor of land leases it for ninety-nine years, with 
or without right of purchase; but he sells to another, if he will, 
subject to the lease and its conditions. An heir in fee simple 
comes into possession of the patrimonial estate encumbered with 
mortgages, jointure, dower, marriage-settlements, and provisions 
for other members of the family; but he may sell, if he will, 
subject to these encumbrances. Nay, the cases are familiar of 
sales of imperfect titles; which, when perfected in the person 
of the grantor, enure to the benefit of the zrantee. (See Landes 
v. Brant, x Howard, p. 348; Stoddard v. Chambers, it Howard, 
p- 316; Bissell v. Penrose, viii How., p. 317.) 

By what rule of law is it that the United States, as propri- 
etors, are deprived of this common right of all proprietors? 
And, by what rule of law is it that the benefit of this common 
right is taken away from the grantees of the United States ? 

Whether the application of the doctrine to lands still occupied 
by Indians involve inconvenience to the latter or not, is a ques- 
tion of public policy for the United States to determine. Con- 
veyances of such a nature are of no rare occurrence in the his- 
tory of the country. When the States of Massachusetts, Con- 
necticut, New York, and Virginia conveyed their western lands 
to the United States, those lands were encumbered with the 
occupancy of Indians. So, when the United States and the 
State of Georgia entered into their compacts of cession, the 
lands conveyed were in part in the occupation of Indians. 
What then? Was it ever imagined that those conveyances 
were to be held as of no effect, or suspended until the Indians 
should have been removed ? 

And if the United States see fit to make such a grant, s0 
encumbered, to the State of Wisconsin, and the State to accept 


264 HON. CALEB CUSHING 
Portage City Case. 


it, what have third parties to do with the case? Is not that a 
matter, which concerns the immediate parties alone, the United 
States and the State? If, indeed, the Indians offered themselves 
to object to the conveyance, or anybody claiming under the 
Indians did so, that might be conceivable; although it could 
not avail to defeat the act of the United States. 

But, in the present case, the objection is in behalf of persons, 
who themselves claim under the United States. The objection 
thus proceeds on the most untenable assumption, that the Uni- 
ted States, through a subsequent grantee of theirs, will take 
advantage of the supposed defect in their prior grant to the 
State of Wisconsin. 

Finally, the precise point, of the legal effect of a grant of lands 
under Indian occupancy, has come before the Supreme Court 
again and again, and received judicial determination. 

In the case of Mitchell v. The United States, that was one 
of the points; and it was expressly held by the court, as the 
established public law of America, that the Government owns 
the original fee of the soil, and may grant the same while 
the lands remain in the possession of the Indians. (ix Peters, 
p. 711.) 

The same doctrine is reaffirmed in the case of the United 
States v. Fernandez. (x Peters, p. 303.) 

There is no room whatever to question the law of these de- 
cisions. They are in strict conformity with principle and pre- 
cedent. 

There is another case, which dispels all doubt as to the sig- 
nification of the decisions in the three cases from North Caro- 
lina, cited by Mr. Young. It is the case of Lattimer v. Poteet, 
by which it is directly decided that the State of North Carolina 
could grant in fee lands in the actual occupancy of Indians. 
(xiv Peters, p. 4.) 

There is a case of ordinary occurrence in the legislation of 
the United States, which illustrates the same doctrine, and is 
otherwise pertinent to the question before me. I allude to the 
various provisions of law, which assure to each State, in which 
the public lands lie, a section by number (16) in each township, 
for the use of schools. That is a legislative grant to the State 


o.oo 


= see oe 


TO THE SECRETARY OF TIIE INTERIOR. 265 





Portage City Case. 


by the United States, as in the present case. It is notorious 
that, in a multitude of instances, the land, at the time of the 
grant, is in the occupation of Indians, and wholly unsurveyed. 
Nevertheless, when the Indians have been removed, the lands 
surveyed and marked, and the section sixteenth ascertained by 
locality, it comes into possession of the State. It was never 
imagined, that, in order to secure its rights, the State, when 
the land comes into market, must run a race of competition 
against all the world, merely because of the intermediate occu- 
pation by the Indians. 

I resume, therefore, to say that, in my judgment, the State 
of Wisconsin had, on the 29th of June, 1848, a vested interest 
in one undivided moiety of the lands lying within the limits of 
grant as described in the act of Congress. 

I might stop here. Fora vested interest in the undivided 
moiety was a vested interest in the whole, so far, at least, as to 
exclude all adversary claims in the right of the Government. 
And the parties, who set up title to Portage City against the 
grantee of the State, do so by claim of pre-emption for muni- 
cipal purposes, under the act of Congress of August 3, 1844, 
that is, in the right of the United States; they do not pretend 
any commencement of occupation until late in 1849; and their 
assumed title has its true legal institution on the Ist of June, 
1852 ; and either of these claims, even the oldest, whatever may 
be its intrinsic equities, if any, must yield to the still older title 
of the State. 

But the great care bestowed upon this case by Mr. Young, in 
behalf of the pre-emption claimants, induces me, in regard for 
him, to advert briefly to two or three other incidental considera- 
tions. 

Owing to the continued occupation of these lands by the 
Menomonies, 8 portion of them, (including the tract here in 
dispute), were not surveyed until the year 1851, and did not 
come into market until the Ist of June, 1852. On that day, 
the county judge entered the land in question as trustee of the 
proprietors of Portage City. 

On the 8th of July, 1852, the Governor of the State of Wis- 
consin (Farwell) reported a list of lands selected by the State, 
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including the disputed half-section, for the approval of the 
President; and the same was approved on the 23d of August, 
1852. 

The hypothesis of the pre-emption claimants of Portage City 
is, that the title of the State dates from these last acts of selection 
and approval; and is therefore posterior to that of Portage 
City. 
To this it might suffice to answer that the equities of the State 
are as good equities as those of the municipal pre-emptors; and 
that, in a conflict of equities of equal intrinsic value, we must go 
back to their respective inception and trace down their history. 
This marshalling of equities is, in many cases, the only method 
of determining a question of conflict of title under the land-laws 
of the United States. (Ex. gr. Hoofnagle v. Anderson, vii 
Wheat. p. 212.) And, if it be disputed whether the grant to 
and acceptance by the State constituted a legal title, it is 
impossible to deny that the grant itself was at least incipiency 
of title. On the passage of the granting act, there passed, if 
not a legal, certainly an equitable, interest to the future State 
of Wisconsin. And that equitable interest was of no uncertain 
locality. It was positively fixed, by words of unmistakable 
force, at a place, and within limits, fully capable of ascertain- 
ment by the ordinary means of giving precision of location and 
bounds to any grant. There was a standing equity in the State 
of Wisconsin long anterior to any equity of the pre-emption 
claimants, and which older equity could not be lawfully divested 
by or through the United States. 

Again, the argument of the pre-emptors presupposes that 
selection by the State was an essential step in the acquisition 
of title to any particular section. Ido not think thus, in the 
sense of the argument. It did not need selection to fix title 
within definite limits. The State of Michigan, having a float, 
definite only in quantity, to be located somewhere in the State, 
needed to select in order to fix the grant. The State of Iowa 
having a float, dependent on the routes of possible railroads, 
needed to fix the routes of the railroads in order to localize the 
grant. Notsohere. The grant was fixed in place and limits, 
as well as quantity, by its very terms. If the act had designated 
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the alternate sections granted or those retained, there would 
have been no selection to make. It omitted to do this, and thus» 
left to both parties, the grantor and the grantee, a common 
right in each section. Selection thus became requisite, simply 
as a mode of separating the joint interests of the co-proprietors. 
And an agreement, that one should take the odd sections, and 
the other the even ones, would constitute a selection by the 
State and an approval by the President. 

Now, that is precisely what was done. On the same 29th 
of June, 1848, on which the Legislature of the State accepted 
the grant, its Governor (Dewey) advised the Commissioner of 
Public Lands that he had selected for the State of Wisconsin 
the unsold lands in the odd-numbered sections within the grant. 
The Commissioner (Mr. Young) replied, under date of Novem- 
ber 9, 1848, that the local land offices had been instructed “to 
enter on the records and plats of their offices all the unsold 
lands in the odd-ntmbered sections within the limits of that 
grant, aseshown by a diagram of it, which was transmitted to 
them, as selected by the State.”” And the offices were also 
directed to prepare and report a list of the unsold lands, in 
order to the complete formality of the selection. Meanwhile, 
these and the future selections were to be duly submitted to the 
President. 

At this time, it is true, that portion of the grant, which the 
Indians still occupied, was not in a condition for what the 
Commissioner calls the “ formal,”’ as distinguished from the real, 
selection. That is to say, the odd-numbered sections were not 
yet marked out by survey, with number of township and quan- 
tity: that remained to be done. But the sclection had not the 
less been made, so that, when the lands were surveyed, nothing 
more, absolutely nothing, would be needed, to distinguish the 
selections belonging to the State. It might be convenient, 
afterwards, to repeat the selection “formally” by township 
numbers, as Governor Farwell did in 1852; but the substance 
was performed in 1848 by Governor Dewey; and that is 
expressly set forth in the new statement of selections trans- 
mitted by Governor Farwell. 

That so it was understood, namely, that the State and the 
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United States had made partition, is proved by what followed. 
The Commissioner, in his letter above quoted, assuming that 
the act clearly grants to the State a given quantity of land 
within defined limits, suggests the propriety of providing by 
law to indemnify the State for any deficiencies in consequence 
of previous sales within those limits by the Government. 

The result was the enactment of the act of March 2, 1849, 
entitled “An act in relation to the Fox and Wisconsin river 
reservation in the State of Wisconsin,” hereinbefore cited at 
length. 

I consider that act as absolutely decisive of the present point. 
To be sure, it speaks, in the Ist section, only of “land entries 
made in the Green Bay land district.”” But the general purview 
of the Ist section, and also that of the 2d section, if not co- 
extensive with that of the act of August 8, 1846, yet serve to 
construe it, and to authenticate the fact of a selection by the 
State accepted by the United States. It is, expressly as to the 
lands of the Green Bay district, and impliedly as to the others, 
including those of the future Menaspa district, (to which these 
belong,) a legislative ratification of the selection made by Gover- 
nor Dewey, taking the odd-numbered sections for the State, and 
leaving the even-numbered ones to the United States. 

After this, a more particular designation of sections as sur- 
veyed, and the approval of that by the President, would be | 
matter of pure form: the title, as title, was already vested and 
complete in the State of Wisconsin. 

Adjudged cases abound, in which legislative grants to States 
have been held to make good title ipso facto, and others in which 
the title has been held to vest only on selection of the particular 
tract being made by the State. If, prior to selection, the grant 
be executory, on the selection being made it becomes executed; 
and the courts do not favor attempts of another party to obtain 
title against the State. (Campbell v. Doe, xiii Howard, p. 244.) 

There is a great deal of documentary matter and of discussion 
in the case, relative to the nature and grounds of the assumed 
right of the pre-emption claimants of Portage City. But, in my 
view of the subject, there is no room to consider the claim of 
these pre-emptors here. No case of conflict is presented. The 
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State, (or its grantees,) and the adverse parties, all claim under 
the United States; the State has the oldest title, equitable and 
legal; its selections, duly made, have been duly approved by 
the President; and he cannot lawfully issue to alleged municipal 
pre-emptors a patent for lands, which have already passed in fee 
to the State of Wisconsin. 
I am, very respectfully, 
C. CUSHING. 
Hon. Ropert McCLeLianp, 


Secretary of the Interior. 


MORTON’S ANAZSTHETIC PATENT. 


The discovery, by experiment or otherwise, that a particular natural substance 
will, in appropriate methods of administration, produce an assigned physio- 
logical or pathological effect on the human body, is not a thing patentable 
by existing laws. 

The capacity of s chemical agent to produce any specific effect, fhedical or 
other, is not a thing patentable. 

A medicament, susceptible of being administered in various forms or doses, 
which require to be selected and measured with professional skill, in refer- 
ence either to the quantity of the agent or the condition of the patient, so 
as to produce a particular benefit without collateral injury, is not a thing 
patentable, whether as discovery or as invention. 

- Suggestion of the practicability of performing surgical operations, under 
insensibility of the patient produced by anesthetic agents, is not a patenta- 
ble invention. 

Neither principles, nor abstract philosophic ideas, nor the natural fanctions, 
either of animate or inanimate matter, are things patentable. 

The employment of ansthetic agents, in association with surgical operations, 
whether by inhalation or by any other form of administration, internal or 
external, is not a recent discovery or invention, but is a universal fact, and 
coeval with historic knowledge. 

The production of insensibility in the human system, by anesthetic agency or 
otherwise, and the performance of surgical operations during such insensi- 
bility, cannot be considered patentable, as an art, in contradistinction to a 
principle, function, or quality of matter. 

A claim of patent right, which undertakes to cover a class of things, when the 
patentee’s invention goes no further than a single variety of that class, is 
of no exclusive effect beyond that single variety. 

When a specification of patent endeavors to monopolize an idea, a function of 
the vital system, or a quality of objects in nature, instead of being limited 
to a particular instrumentality, or concrete form of applying that idea or 
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function or quality in use, such patent is void for undue generality, unless 
that defect be cured by disclaimer in the manner of the statute. 

The Commissioner of Patents, in issuing letters patent of an alleged invention, 
does not warrant the same: its validity remains open to inquiry, whether at 
the instance of private persons, or of the United States. 


ATTORNEY GENERAL'S OFFICE, 
December 24, 1856. 


Srz: You referred to me, some time since, inquiry as to the 
scope and legal effect of the letters patent, for the use of anes- 
thetic agents in surgical operations, granted to William G. Mor- 
ton on the joint claims of himself and of Charles T. Jackson. 

This question comes before the Executive on the application 
of Dr. Morton to be indemnified for the alleged use of his patent 
right in the Army and Navy and in the Marine Hospitals of the 
United States, or that the use thereof be discontinued in the 
medical services of the Government. 

On examination of the case, after full argument, it seemed to 
me that serious legal obstacles interpose to prevent the voluntary 
recognition by the Executive of the present claim of indemnity, 
these obstacles being apparent on the face of the description 
and specification of the alleged invention or discovery. 

The specification of ‘“‘invention’’ claimed is in these words: 

‘‘What we claim as our invention is the hereinbefore de- 
scribed means by which we are enabled to effect the above 
highly important improvement in original operations, namely, 
by combining therewith ether, or the vapor thereof, substantially 
as above specified.” 

On looking back to the previous contents of the schedule, 
the means are defined to be operation on the human system, 
“through the lungs and air passages,” instead of the stomach ; 
and the mechanical instruments by which it is proposed to do 
this are,—one, a cloth or sponge saturated with ether and ap- 
plied to the mouth or nostrils, and the other a suitably con- 
structed glass bottle or flask. 

In the same schedule, the agents of anesthesia in the given 
case are said to be the “ peculiar compounds termed ethers ;”’ 
the vapors of these ethers are to be inhaled, “particularly those 
of sulphuric ether: and among the various ethers, which have 
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been or may be prepared, the only specific indication is in the 
phrase,—“‘ We prefer the vapors of sulphuric ether to those of 
muriatic or other kinds of ether; but any such may be employed, 
which will produce the state of insensibility without injurious con- 
sequences to the patient.” 

Finally, the alleged invention is also spoken of as a “ dis- 
covery,” and as “a new and useful improvement in surgical ope- 
rations ;’’ and the whole invention or discovery is thus described : 

‘‘¥t has never to our knowledge been known, until our dis- 
covery, that the inhalation of such vapors, particularly those 
of sulphuric ether, would produce insensibility to pain, or such 
a state of quiet of nervous action as to render a person or ani- 
mal incapable, to a great extent, if not entirely, of experiencing 
pain while under the action of the knife or other instrument of 
operation of a surgeon capable of producing pain. This is our 
discovery ; and the combining it with, or applying it to, any 
operation of surgery for the purposes of alleviating animal suf- 
fering, as well as of enabling a surgeon to conduct his opera- 
tion with little or no struggling, or muscular action of the 
patient, and with more certainty of success, constitutes our in- 
vention.’ 

It is not easy to see here what the precise thing is which it 
is intended to claim as the patent right of the parties in their 
character of discoverers or inventors. 

In the “claim,” it is said to be the means of effecting a par- 
ticular improvement in surgical operations, namely, by com- 
bining therewith ether, or the vapor thereof, substantially’ as 
before specified. 

In the previous descriptive specification, there seems to be a 
double claim; first, of a certain discovery ; secondly, of a cer- 
tain tnvention. The “‘ discovery’ claimed is of the scientific fact, 
that the inhalation of certain vapors will produce insensibility 
to pain for a time, even the pain of a surgical operation. And 
the “invention” claimed is the actua] combination of such inhala- 
tion with a surgical operation ; that is, the practical application 
of the scientific fact discovered. 

Hereupon sundry queries suggest themselves to the mind. 

1. Is the discovery, by experiments or otherwise, of the fact 
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that a given natural substance will, in appropriate methods of 
administration, produce a particular physiological or pathologic 
effect on the human body, a thing patentable under any existing 
statute? Can the capacity of chemical agents of this or that 
class to act medically on the nerves, stomach, or other parts of 
the body, in this way, be patented? I think not. 

2. Is the suggestion of the practicability of performing sur- 
gical operations, under insensibility of the patient produced . 
by anesthetic agents, a patentable invention? I doubt. 

8. Is a medicament, which is capable of being administered in 
various forms, and in different doses,—all which have to be selected 
and measured with professional skill, in reference as well to the 
quantity of the agent as the condition of the patient, so as to 
produce a particular physiological condition without collateral 
injurious consequences,—a thing patentable, either as discovery 
or as invention? I doubt. 

4. Was the general scientific fact, that sundry narcotic or 
anesthetic agents exist in nature, capable, when duly admin- 
istered, of producing insensibility to pain in .men and other 
animals, first discovered at this time? By no means. The 
employment of such agents, for such an object, is as universal 
in place, and as ancient in time, as the existence of man upon 
the earth. What are opium, bang, tobacco, coca-leaf, betel-leaf, 
areca-nut, and alcohol,—to say nothing of many other things,— 
but different forms of precisely the same agency ? 

Viewed in the light of each of the foregoing queries, the pre- 
sent claim, in the breadth to which it is extended by the speci- 
fication, seems to be to the patenting either of a principle, or an 
abstract philosophic idea, or a natural function either of the 
human body or of matters in nature. (See Blanchard v. 
Sprague, iii Sumner, p. 514; Stone v. Sprague, i Story, p. 
270; Wyeth v. Stone, i Story, p. 2738; Leroy v. Latham, xiv 
Howard, p. 156; O’Reilly v. Morse, xv Howard, p. 62.) 

5. Is the employment of these agents by inhalation a new 
discovery? Clearly not. Agents of this class may be made 
to act by external application to the body; or by internal ap- 
plication. Internally, they are applied to the stomach or the 
lungs indifferently, according to the caprice of individuals or 
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the taste of nations. The Indians of North America were 
found administering their anesthetic agent (tobacco) to the lungs, 
those of South America theirs (coca-leaf) to the palate or sto- 
mach. In China opium, and in Hindoostan bang, are used by 
inhalation; while in Europe and America they are taken into 
the stomach. Other objects of this class are used both in chew- 
ing and breathing, as well in Europe and America as in Asia. 

6. Nor is the classification of some of these agents under the 
name of angsthetic, as distinguished from narcotic, a new disco- 
very. It frequently happens, in modern times, that new mat- 
ters, or combinations of matter, come to light, and the prevalent 
custom is to fabricate for such objects a name compounded of 
words derived from the so called dead languages. Such is not 
the case here. The name “anzsthesia,”’ as denoting the precise 
anodyne agency and object here in question, comes down to us 
from the ancient Greeks. 

7. The combination of agents of this class with surgical 
operations, is not a modern discovery. 

Pliny describes medical substances administered ‘previous 
to surgical cuttings and puncturings that these may not be felt.” 
He speaks of others administered to criminals, so as to produce 
callousness to feeling, while undergoing punishment. He de- 
scribes a mineral substance applied externally to produce insen- 
sibility in parts of the body which are to be cut or cauterized. 

Dioscorides is equally explicit. He refers to various medica- 
ments employed in his time “to produce anzsthesia in those 
who are to be cut or cauterized.’’ Other ancient authors are 
to the same effect. One speaks of a substance, “‘ which brings on 
sleep, and appeases pain, and is therefore to be administered to 
those who are to be cut, sawed, or burned in any part of the 
body, that they may be insensible to pain;” and another says 
of a particular medical agent, that, “if it be taken by one who is 
to have a limb mutilated, burned, or sawed, he will sleep until 
the limb is cut off without pain or sensation.” 

The employment of similar agents, for the purposes of pro- 
ducing ansesthesia during the performance of amputation, and 
other surgical operations, was familiar to the Chinese in the 
the remotest times. 

VoL. VIL.—18 


274 HON. CALEB CUSHING 
Morton’s Anesthetic Patent. 


Ee ser ed RE ee 

Of course, the traditional or the written knowledge of these 
things descended regularly from ancient to modern Europe: 
and among the proofs of this we have, in a surgical work of the 
thirteenth century, what is called the “‘Somniferous Sponge’’ 
of Theodoric, applied to the nostrils of the person to be operated 
on, and producing sleep, during which the surgical operation is 
performed, after which the patient is to be aroused by the 
application of another sponge, dipped in vinegar, to the nostrils. 
Here we have, not only the scientific thought itself, of which 
discovery is claimed in the specification before me, but also one 
of the particular means of administration, namely, inhalation 
from a sponge. And the same thought is traceable in modern 
books of science, both as a subject of discussion and of 
experiment. 

8. If the claim of ean or invention be confined to the 
class of substances denominated ethers, as distinguished from 
all other anodyne, narcotic, or anzesthetic agencies, then the 
difficulty 1s that the zdea, in this limited form, had been fully 
developed by one of the most eminent chemists of modern times, 
Sir Humphey Davy, and by him recommended for consideration 
In surgical operations. 

9. I cannot regard either of the forms of the claim as 
descriptive of an art, in distinction from a principle, a function, 
or a quality of matter. If it be an art, what is it? The art 
of producing insensibility? The art of producing it by anzs- 
thetic agents? The art of performing a surgical operation 
during such insensibility? Neither of these things can be 
deemed a patentable art in my judgment; and if they could, 
they were not discovered nor invented by these parties. If 
there be anything in this idea of patentable character, it must 
be the particular manner or material thing. (O'Reilly v. Morse, 
xv Howard, p. 62.) 

If, in the case of the present specification, we thus proceed 
by stages of elimination to throw out what is not new in any 
sense, do we not reduce the agency to sulphuric ether, and the 
means of action to a flask adapted to facilitate its inhalation? 
So it seems to me; and then the questions will remain of 
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originality and of patentability. These are, in my opinion, the 
ultimate legal questions to be determined. 

Upon the first branch of the subject, originality, there is in 
the papers before me voluminous controversy; there being 
dispute on this point between the applicants for this patent, 
Dr. Jackson and Dr. Morton,@nd also between them and Dr. 
Wells. That is a question of fact, which involves the fame, as 
well as the interest of contending parties. I do not think it is 
within my competency, or that it would be proper for me, to 
express official opinions on the point, while not possessing any 
means for its official investigation. Non nostrum tantas compo- 
nere lites. As a question of mere patent right, it can be 
determined only by the courts of justice. 

The second branch of the subject, that of patentability, is 
& question, also, which it would be scarcely proper in me to 
decide dogmatically, and which plainly belongs to the courts 
of justice. 

The foregoing examination of the case, and analysis of the 
specification, leads to another important consideration. 

If the claim of discovery extends to all ansesthetic agents, 
or even to all ethers, it is clearly too broad: not only because 
the claimant does not allege employment of all known ethers, 
but because some of them are fatally noxious and incapable of 
the supposed employment; and still more because the term 
“ ether’ denotes a class of volatile fluids produced by the distilla- 
tion of the chemical acids with alcohol, which are, as yet, but 
imperfectly explored, and are by their nature capable of almost 
indefinite ‘multiplication. 

So, if the claim of invention extends to the inhalation of 
such anesthetic agents, as distinguished from their administra- 
tion internally, it is too broad; for their inhalation in some 
form, as we have seen, is a method of use coeval with medical 
science. 

And if the claim extends to the combination of surgical 
operations with such inhalation and its effects, then again the 
claim is too broad; for that combination has been practised 
from time without memory. | 

These applicants, it is clear, have fallen into the ordinary 
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mistake of covering too much ground with their specification ; 
of substituting generalization in the place of specification; of 
endeavoring to patent an idea, or a function of the human sys- 
tem, or a quality of objects in nature, instead of a particular 
instrumentality or concrete form of applying that idea, or func- 
tion, or quality in use. For this defect in the specification, the 
laws provide a remedy, that of disclaimer of any excess of 
claim made by inadvertence or innocent error. (Act of March 
8, 18387, 8. 7. See v Stat. at Large, p. 193.) To accomplish 
the object, there must be, in the first place, new proceedings 
before the Commissioner, and after that will be questions of 
fact and law for the courts, in order to the establishment of the 
patent in law, for what remains of the specification. (O'Reilly 
v. Morse, xv Howard, p. 62; Peterson v. Wooden, 11 McLean, 
p- 248; Hovey v. Stevens, i Woodb. & M. p. 479.) 

All these considerations, arising on the face of the letters 
patent, point to an action at law as the only proper means of 
determining the rights of the patentee. No step has yet been 
taken by him to establish the patent in law. That needs to be 
done. And the necessity for it, in so far as regards the action 
of the Executive, is confirmed by the fact that the subject has 
been before Congress by petition, without any definite result 
having as yet followed: which renders it inconvenient, to say 
the least, for the Executive to assume to dispose of the whole 
question of right, including that of indemnification for use by 
the Government. 

Dr. Morton expresses desire that facilities may be afforded 
him, for bringing an action to test the validity of his patent, 
against some officer of the United States. I suppose any med- 
ical or other officer of the United States, who infringes this 
patent in appearance, is subject to action in the premises. The 
case of Emerson v. Hogg is in point; for, although the report 
of the case does not show it, yet the record shows, that the acts 
performed by the defendants, in alleged infringement of the 
patent, were performed in the service of the United States. 
(Hogg v. Emerson, vi Howard’s R., p..487.) If sued on this 
account, the medical officers would, of course, be defended by 
the Executive. Whether any, and if any, what previous ar- 
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rangement should be entered into on that point, would, of course, 
be matter of administrative discretion, not of law. 

Remains the question of discontinuing the use of ansesthetic 
agents in the medical service of the United States. 

It is argued, in some of the papers before me, that the Gov- 
ernment is under obligation to respect every patent according 
to its letter; as if the issue of a patent by the Commissioner 
bound the Government more than it does private persons. I 
do not understand that so to be. The Government does not 
warrant the act of the Commissioner. He is a public agent to 
examine applications, and to issue letters patent to the parties, 
who may seem to him to be entitled. But those patents are 
subject to challenge, either in whole or in part, if invalid, and 
have no special claim to be respected by the Government be- 
yond their true legal effect. Suppose a patent to have been 
declared a mere nullity, in a suit between two private individuals : 
Must it still be regarded by the Government? It would have 
to be, on the premises of the argument. And the absurdity of 
the consequence shows that the premises cannot be sound. 

The general truth is certain, that a patent does not conclude 
anybody. It is, at most, a statement of what has appeared to 
the Commissioner to be a thing new and usefal, invented by 
the party. That may, and often does, prove not to be the fact. 

If the Government, by the letters patent, made a grant of 
something of its own, that, indeed, would have to be held as 
passing by the patent, and as obliging the Government. But 
the thing invented never belonged to the Government, nor is it 
granted as such. The Commissioner makes certificate of the 
prima facie right of the patentee to the exclusive use of what 
he alleges to be his own originally, and to which the patent 
gives exclusiveness of use in so far only as the property really 
existed in the first instance, and before the right was patented. 

Moreover, the argument looks only to the assumed rights of 
the patentee. But the political society, and every individual 
in it, have rights as well as the patentee; nay, theirs is the 
general right, and his the special privilege. And it is the duty 
of the Government, representing the whole society, to look to 
the general right rather than the special privilege, even though 
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the latter have the apparent authentication of the Commissioner 
of Patents. In fine, if the patent be valid, and so far as it is 
valid, it should be respected by the Government, as well as by 
individuals, but no further. 

The Government will be doing its whole duty, in this respect, 
if it give the benefit of any doubt, and presume in favor of the 
patent. In such a case it may be proper for the Government, 
if it continue to use the thing claimed, either to pay for its use, 
or at least to afford to the patentee facilities for the legal deter- 
mination of his mghts. 

This very case illustrates the point. Do the medical officers 
of the United States employ any anesthetic agents in apparent 
conflict with Dr. Morton’s patent? I do not know. If they 
employ chloroform only, or chloric ether, it would seem not; 
for that is not specifically mentioned in the patent, if indeed it 
belongs to the class of ethers. If they employ sulphuric ether, 
then it is infringement of the letter of the patent. In that 
case they ought, it would seem, either to discontinue its use, or 
pay for the right to use it, or afford to the patentee the oppor- 
tunity of testing his right as against the Government. 

I think that, in the matter out of which came this patent, a 
signal public service was performed, honorable to the parties 
and to their country. It was not the discovery of the anodyne 
effect of the inhalation of the ether or other anzsthetic agents. 
It was not the invention of the performance of surgical opera- 
tions on the human body while reduced to temporary insensi- 
bility by ansesthesia. These were ideas familiar for ages to 
men of science, and the invention or discovery of which no 
more belongs to any individual as property, than electricity ; the 
fusibility of metals; the specific medicinal effects of opium, cin- 
chona, mercury ; the capacity of sleep, which Cervantes speaks 
of as a valuable invention; or any other of the ascertained 
qualities of matter, functions of animal life, or laws of inani- 
mate nature. Neither of those things constitutes the honorable 
service performed in the present instance. That service con- 
sisted in the suggestion and execution of a series of experi- 
ments, which resulted in demonstrating the safety and utility 
of employing, more frequently than had been done heretofore, 
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known agents of anesthesia, by known methods, in order to the 
known end of facilitating surgical operations. That was a great 
good, and worthy of due honor. Whether it involved anything 
patentable or not, from which to derive pecuniary profit, is a 
question of specific agents and of specific agency. If it does, 
that relation of the case belongs to the lower category of me- 
chanical applications, not to the higher one of great scientific 
discoveries. 

There could be no question of patent in the successive steps 
of discovery and demonstration, which, beginning with Coper- 
nicus, continued by Kepler and Galileo, and consummated by 
Newton, unfolded the mysteries of the law of gravitation and 
the composition of the solar and planetary systems of the 
universe. 

So, there can be no patent for the expansibility of heated 
aqueous vapor, nor for its application to use as a mechanical 
force; but there may, for specific instruments or methods of 
such application. 

In like manner, electro-magnetism cannot be patented, nor 
even its use as a means of communication; but particular means 
of so employing it may be patented. The same distinction 
exists with regard to the principle of anesthesia, or its use in 
surgery, and the specific manner of producing or applying it. 

Respecting the relative merit of Dr. Jackson and Dr. Morton 
in this matter, there has arisen between them, as already inti- 
mated, a bitter controversy, which, however, is quite irrelevant 
to any of the legal questions before me, the letters patent hav- 
ing been awarded on the joint application of both, and standing 
in the sole name of Dr. Morton by assignment of Dr. Jackson. 

I have the honor to be, very respectfully, 
C. CUSHING. 

To the PRESIDENT. 
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DISPOSAL OF USELESS PUBLIC PAPERS. 


Suggestions as to the method of disposing of useless public papers sppertain- 
ing to the Treasury Department. 


ATTORNEY GENERAL’S OFFICE, 
December 81, 1856. 

Sir: I have the honor to acknowledge the reception of your 
letter of the 23d, requesting information of any law or regula- 
tion of Great Britain or any other country, respecting the dis- 
position of useless papers which may accumulate in the revenue 
service of the Government. 

I am not acquainted with any act of the British Parliament 
which makes provision of the nature supposed. The act of 
1 & 2 Victoria, ch. 94, entitled “‘ An act for keeping safely the 
public records,” regulates in full the general subject according 
to its title; but does not appear to contemplate the periodical 
or other destruction of any class of public papers. 

It may be that some British Treasury Circular on the subject 
of custom house files exists, but it has not come under my ob- 
servation. Still, there may be such provision by regulation 
without its having met my eye, by reason of the almost com- 
plete deficiency of publications in this line of jurisprudence. 
There is, you are aware, the same singular inattention to ad- 
ministrative law in Great Britain as in the United States. 

On the continent of Europe, there is ample and systematic 
provision for the whole matter. It will suffice to refer to the 
legislation of the French Empire on this subject, as compiled 
and abstracted in @ convenient form by Maurice Block. (Ad- 
min. Frangaise, s. voc. Archives.) With much important enact- 
ment in France for the preservation of public documents in all 
branches of the public service, general and local, political, re- 
ligious, financial and municipal, there is provision, also, for the 
‘“‘ suppression” of papers “not of a nature to require to be 
preserved indefinitely,” and which are further described as 
“those which, at the conclusion of a certain series of general 
operations of administration, are found to encumber the ar- 
chives.” These may be suppressed and sold for waste paper, 
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on report to and decision by the Minister of the Interior. (Ubi 
supra, p. 122.) 

There is an old statute of the State of New York which em- 
powers the Justices of the Supreme Court of that State to 
order the destruction of such papers on file in the clerk’s office 
of the same “as they shall judge to have become useless.” 
(Act of April 4, 1807, ch. 133, s. 4.) 


I am, very respectfully, 


C. CUSHING. 
Hon. JAMES GUTHRIR, 


Secretary of the Treasury. ‘ 





EFFECT OF PARDONS. 


The constitutional power of the President to pardon extends to all the elements 
of the subject-matter, including as well pecuniary penalties as other methods 
of punishment of any federal offence, except in the case of impeachment, and 
it cannot be controlled or curtailed by act of Congress. 

But when a pecuniary penalty, accruing to the United States, has been actually 
paid into the Treasury, although it may be remitted of right by the Presi- 
dent, still, by reason of constitutional prohibition, which is coequal in force 
with the constitutional power to pardon, the amount of the penalty cannot 
be drawn from the Treasury without appropriation by act of Congress. 


ATTORNEY GENERAL'S OFFICE, 
January 1, 1857. 


Sir: By your letter of the 8th of October last, and the papers 
accompanying the same, it appears that, on the 16th day of 
June, 1856, the President, in the exercise of pardoning power, 
remitted conditionally or in part a forfeiture to the United 
States, incurred by one Gourd, a Creole Indian, by judgment 
of the District Court of the western district of Arkansas; that 
at that time the proceeds of the forfeiture had been deposited 
by the marshal in one of the public depositaries to the credit 
of the United States, but had not yet been brought into the 
treasury by a covering warrant: whereupon you submit the 
question whether this sum of money can be refunded to the 
marshal, and through him to the party entitled, in execution 
of the remission granted by the President. 
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If this money had actually passed into the treasury by a 
covering warrant or otherwise, it could not, in my opinion, be 
refunded without authority of Congress. 

It is true, that the pardoning power is completely vested in 
the President, and does not require in its exercise any aid from 
Congress, nor can it be curtailed by Congress. If, therefore, 
the impediment in the case supposed were a mere enactment of 
ordinary legislation, it could not operate to obstruct the clemency 
of the President. But the obstacle, in the case supposed, is 8 
provision of the Constitution itself, and of equal efficiency to 
restrict the pardoning power with the provision by which the 
latter is granted, to wit, the condition, that ‘no money shall 
be drawn from the treasury but in consequence of appropria- 
tions made by law.”’ (Art. i, 8. 9.) 

There are some cases in the statute-book of the refunding of 
penalties by express act of legislation, which have become his- 
torical by reason of the political interest of the matter or the 
importance of the party. I allude to the act refunding to the 
heirs of Matthew Lyon the fine imposed on him under the sedi- 
tion law, so called, (viii Stat. at Large, p. 802 ;) to acts for the 
relief of heirs of Thomas Cooper, (i Stat. at Large, p. 799), and 
of Charles Holt (viii Stat. at Large, p. 931), in the like circum- 
stances; and that to refund the fine paid by Andrew Jackson, 
at New Orleans, (v Stat at Large, p. 651.) But these were not 
in fact or in form acts to consummate a pardon granted by the 
Executive. 

Other cases of legislation of the same nature have occurred 
in matters of a purely private character. The private acts to 
this effect are quite numerous. (Ex. gratia, viii Stat. at Large, p. 
78, 122, 133, 300, 372, 631, 646, 841, 880, 937.) None of 
these acts seem to have been passed in order to give effect to 
an exercise of the pardoning power of the President. On the 
contrary, in most of them it distinctly appears that they belong 
to the class of cases, in which, by the general statute, or by 
acts supplementary thereto, the Secretary of the Treasury has 
power to remit, upon certificate of cause by the proper court 
(i Stat. at Large, p. 505; ii Ibid, p. 7. See also ii Ibid, pp. 
549 and 532.) Moreover, in many of the cases cited it appears 
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that the matter had proceeded to a point, either judicially or 
administratively, beyond the jurisdiction of the Secretary of 
the Treasury. But, in others of these cases, this docs not ap- 
pear, but the contrary is implied, so as to indicate that the 
Secretary had refused to remit, for want, in his opinion, of suff- 
cient cause, and that Congress had interposed to overrule him, 
or that he had declined to act from scruples touching his power, 
the extent of which had not then been so thoroughly explored 
as it has at the present time. (See Opinions, vol. vi., p. 393 
and 498.) : 

So that, on the whole, these acts do not serve to throw light 
on the precise question of the power of the President in the 
premises. 

I feel content to say, however, that, in my opinion, where 
the forfeiture has actually gone into the treasury, there is no 
power to refund, either under the statute authority of the Secre- 
tary to remit, or the constitutional authority of the President 
to pardon. 

But suppose, although the forfeiture be consummated so far 
as the guilty party is concerned, and the money value of such 
forfeiture has passed into the hands of some officer of gov- 
ernment, may the money then be refunded by executive war- 
rant in execution of a pardon? I think it may, in certain 
circumstances. 

In the first place, it must be a forfeiture accruing to the 
United States. (See Opinions, vol. vi., p. 488.) 

Secondly, the payment must not in form be such as to con- 
stitute a complete severance from intermediate official custody, 
and absolute entry into the Treasury of the United States. 

There is but one exception to the President’s power to par- 
don, which is the case of impeachment. There is no other 
exception. In all other respects the power is perfect, and 
co-extensive with the subject-matter. The President may grant 
an absolute pardon, or a conditional one. (Ex parte Wells, xviii 
Howard, p. 807.) He may pardon before trial and conviction. 
(See Opinions, vol. vi., p. 20.) His power extends to all penal- 
ties and forfeitures, as well as other punishment. (Ibid p. 393.) 
He may do this by order of nolle prosequi pending a prosecu- 
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tion. (Opinions, ed. 1851, pp. 798, 807.) He may do it by war- 
rant of remission in all cases, even those to which the statute 
authority of the Secretary of the Treasury extends. (Opinions, 
vol. vi., p. 488.) And he may do it by the common form of 4 
general warrant of pardon. And in my judgment he may do 
it for and at any time, either anterior to prosecution, or pending 
the same, or subsequently to the execution in part or in whole 
of sentence—subject in the latter case only to the limits of legal, 
moral, or physical possibility. 

Whatever of controversy there may have been or still be, on 
the latter point, will be found to resolve itself into a question 
of the form of the pardon, or of its legal consequences and 
effect. 

Thus, while it is admitted that a general pardon under the 
great seal restores the competency of the party as a witness, 
yet it has been doubted whether that effect follows a special 
remission merely of the residue of a sentence. (Perkins v. Ste- 
vens, xxiv Pickering, p. 277.) On the other hand, it has been 
held, that a proviso, affixed to a general pardon, that it shall not 
relieve the party from such a disability, is null for repugnancy. 
(The People v. Pease, iii Johns. Cases, p. 383.) These, it is 
manifest, are questions of form. | 

As to the matter of incidental disabilities of conviction for 
crime, it has seemed to me that a pardon by the proper pardon- 
ing power of one jurisdiction does not affect disabilities imposed 
by another jurisdiction. (Opinions, vol. vii., p. 760.) That is 
a question of substance, not of form. 

As to the general question of consequences, it is clear enough 
that if a party has gone through the whole or a part of the 
physical incidents of prosecution and sentence, what is thus 
done, cannot be undone. Stripes, confinement, maiming, death, 
when inflicted, have become irremissible. There, the pardoning 
power encounters physical impeachment. So it may encounter 
legal impediment, as when a penalty, accruing to private per- 
sons, has become vested in them of right; and in all cases of 
rights, acquired by others in virtue of the judgment and sen- 
tence. (Hawkins, P. C., ch. 87, § 84, 54.) Thus, if, by the law 
of the country, conviction of felony have the effect of dissolv- 
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ing marriage, and the innocent party contract new bonds of 
matrimony, these are not affected by the subsequent pardon of 
the felon. (In re Denning, x Johns., p. 232.) So it is in the 
case of lawful disposition made of the convict’s property during 
the time of his civil incapacity. (The King v. Turril, iii Mad. 
R., p. 52.) 

Misapprehension has arisen as to the import of some old 
cases in England, to the effect that the king’s pardon cannot 
divest any interest, which, by the conviction, has vested either 
in private persons or in the king himself. (Viner’s Abr. Prerog. 
S. a; Bacons’ Abridg. Pard., Bouvier’s ed., vol. vii., p. 418.) 
But, on examination, the decision in those cases appears to in- 
volve only a condition of form, namely, that, in order to divest 
interests thus vested in the state, the pardon must contain words 
of restitution. That the king might, by the use of apt words, 
restore penalties acquired to him, and lands or powers forfeited, 
was never denied: although it has been held that restitution of 
blood requires an act of Parliament. (Hale’s H. P. C., p. 358; 
Tombes v. Ethrington, Levinz, p. 120; The King v. Amery, 
uD. & E., p. 515, 569.) 

I conclude, therefore, that in this case no question remains, 
except whether, by intendment of law, this money was actually 
in the Treasury. If it was, a law will be requisite to draw it 
out, in execution of the pardon—if not, it may be refunded by 
you for that purpose. In the judgment of the Treasurer, it 
would seem, as that is reported by the Solicitor, the money is 
still subject to your order, and not yet technically in the Trea- 
sury. I am not sufficiently well informed on that point to under- 
take to anticipate your decision therein, presuming that it must 
haye come up in practice, and been determined during your 
administration of the Department. 

I am, very respectfully, 
C. CUSHING. 
Hon. James GUTHRIE, 
Secretary of the Sicaiuis 
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COMPENSATION OF TERRITORIAL ATTORNEYS. 


Territorial attorneys are entitled to the allowance of mileage, to and from 
court, as of right, in all cases of the lawful attendance of any such attorney. 


ATTORNEY GENERAL'S OFFICE, 
' January 3, 1857. 

Sir: Your communication of the 31st ult., transmitting 
report of the First Comptroller, in the case of Mr. Eddy, 
Attorney of the United States for the Territory of Minnesota, 
present questions of the construction of the mileage compensa- 
tion of District and Territorial Attorneys. 

The statute enacts as follows, touching the mileage fee of such 
attorneys: 

‘For travelling from the place of his abode to the place of 
holding any court of the United States in his district, and to 
the place of any examination before a judge or commissioner 
of a person or persons charged with crime, ten cents per mile 
for going, and ten for returning.” (x Stat. at Large, p. 162.) 
And the question is,—Whether the whole fee belongs to the 
attorney of right, on his being officially at the court, or before 
the judge or commissioner, or only on his actually travelling 
thither and back to the place of his abode. It is a mere ques- 
tion of the legal intendment of the statute. 

The question may arise on @ variety of supposable facts. 
Thus, a district attorney may die at the court, and be interred 
at that place, and so not actually return to his place of abode. 
Or he may go from the court to some other place, on business, 
public or private, and so not return home directly, if at all. 
Or, after attending one court, he may proceed to another, with- 
out actually returning to his home from the first, or without 
actually going to the second from his home. 

The First Comptroller rejects the fee charged, unless it be 
for actual travel to or from the place of abode. That officer is 
so generally correct in his conclusions, and so well informed in 
these matters, that one has to reflect much before venturing to 
question his opinions. He relies, of course, in this case, upon 
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the objection of constructive travel. I do not find that altogether 
satisfactory here. 

It is true, as the First Comptroller suggests, that the statute 
might have used plainer language, if it had intended to allow 
constructive mileage. So it might have done, if it had intended 
to forbid its allowance. The simple truth is, that the language 
of the statute is inexplicit ; and, while what it says may admit of 
the opposite constructions, so what it might have said, but does 
not, affords countenance to contradictory objections. 

It may be the object of the statute merely to lay down a rule 
of calculation, even though an arbitrary one, as applied to this 
or that case, by which to measure the indemnity allowed to an 
attorney for the extra expenses of going from his place of abode 
to attend a court or a hearing before a judge or a commissioner. 

Leaving out of the inquiry provisions of law for many other 
cases, such, for instance, as those regarding the mileage of 
members of Congress, let us look at other parts of the same 
act, in which is defined the travelling fee of district attorneys. 

First, as to witnesses,—They are subjected to certain special 
restrictions; but even they may draw what is called construc- 
tive travel, and attendance too. For the prohibition to them 
of more than one fee for travel and attendance, is when they 
testify in a plurality of cases between the same parties. But, if 
the witness testify in a plurality of cases, between different 
parties, he may draw a plurality of fees for but one travel and 
attendance; that is, in all the cases but one, fees for construc- 
tive travel and attendance. Secondly, as to a marshal,—He 
also is limited by the act, when the service of a plurality of 
writs for the same party, and on the same persons, can be made 
at the same time, to two fees; but, of course, one of them is 
for constructive travel. Besides which, if the objects of ser- 
vice are different, then he has a plurality of fees, though the 
services may all be for the same party and at the same place; 
and, of course, in all the cases but one, the fee is for construc- 
tive travel. He, moreover, may reject the mileage allowance, 
and claim his actual expenses. " 

But there is no such provision in behalf of district attorneys. 
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They must take the mileage money of the statute, whether it 
indemnify them or not; and, if we adopt the construction of the 
First Comptroller, it is easy to see that in some cases it will not 
pay their actual expenses. It allows nothing for travelling 
from one court to another on a circuit, however distant from one 
another the places of holding the several courts may be. Sup- 
pose, in a territory, three courts at the angles of a triangle, or 
four at the angles of a square, the place of abode of the attor- 
ney being at one of the places. How is he to be indemnified 
for the expense of passing from one to the other of the inter- 
mediate points? To require him to return home in each case, 
and then take a fresh start, for the sole purpose of being entitled 
to such indemnity, would seem to be unreasonable in itself, and 
might, besides, delay the progress of business in the courts, and 
thus create more expense than it could save, so far as it con- 
cerns the Government. 

On the whole, where the language of the statute is so little 
decisive either way, and when the balance of analogies favorg 
the idea of so construing the law as to give it the effect of an 
arbitrary fixed rule, just like the prescription of ten cents per 
mile rather than nine or eleven, it seems to me safe, on the 
whole, to adopt this construction. I advise, therefore, the 
allowance of mileage to and from the court as of right, in all 
cases of the lawful attendance of the attorney. 

I am, very respectfully, 
C. CUSHING. 

Hon. Robert McCLELLanp, 

Secretary of the Interior. 
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IMPRISONMENT OF FEDERAL CONVICTS. 


The United States, not possessing any places of imprisonment within the States, 
are admitted by each State into its prisons, on conditions agreed for the 
indemnification of the State; and, although the State so employ a Federal 
convict as to derive returns from his labor, still it may demand compensation 
for entertaining him in its Penitentiary, to be paid by the United States. 

The compensation in such case is due to the State as such, but is payable to 
any lawfully appointed agent of the State. 


ATTORNEY GENERAL’S OFFICE, 
January 5, 1857. 

Sir: I have received your communication of the 2d instant, 
and considered the question, which is propounded in the en- 
closed letter of the First Comptroller. 

At the first session of the First Congress, September 23d, 
1789, a joint resolution was passed in the following words: 

“‘That it be recommended to the legislatures of the several 
States to pass laws, making it expressly the duty of the keep- 
ers of their jails to receive and safe keep therein all prisoners 
committed under the authority of the United States, until they 
shall be discharged by due course of the laws thereof, under 
the like penalties as in the case of prisoners committed under 
the authority of such States respectively; the United States 
to pay for the use and keeping of such jails, at the rate of fifty 
cents per month for each prisoner that shall, under their author- 
ity, be committed thereto, during the time such prisoners sball 
be therein confined; and, also, to support such of said prisoners 
as shall be committed for offences.” (i Stat. at Large, p. 96.) 

In the Eighteenth Congress, (March 3d, 1825,) the following 
provision of law was enacted : 

“That, in every case where any criminal convicted of any 
offence against the United States shall be sentenced to impris- 
onment and confinement to hard labor, it shall be lawful for the 
court, by which the sentence is passed, to order the same to be 
executed in any state prison or penitentiary within the district 
where such court is holden; the use of which prison or peni- 
tentiary may be allowed or granted by the legislature of such 
State for such purposes; and the expenaee, attendant upon the 
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execution of such sentence, shall be paid by the United States.”’ 
(iv Stat. at Large, p. 118.) 

A special act of the Twenty-third Congress enacts: 

‘‘That whenever any criminal, convicted of any offence 
against the United States, shall be imprisoned, in pursuance of 
such conviction, and of the sentence thereupon, in the prison 
or penitentiary of any State or Territory, such criminal shall, 
in all respects, be subject to the same discipline and treatment 
as convicts sentenced by the courts of the State or Territory 
in which such prison or penitentiary is situated, and, while so 
confined therein, shall also be exclusively under the control of 
the officers having charge of the same under‘ the laws of the 
said State or Territory.’’ (iv Stat. at Large, p. 739.) 

A joint resolution of the Fifteenth Congress enacts as fol- 
lows : | 

‘“‘ That where any State or States, having complied with the 
recommendation of Congress, in the resolution of the twenty- 
third day of September, one thousand seven hundred and eighty- 
nine, shall have withdrawn, or shall hereafter withdraw, either 
in whole or in part, the use of their jails for prisoners com- 
mitted under the authority of the United States, the marshal 
in such State or States, under the direction of the judge of the 
district, shall be, and hereby is, authorized and required to hire 
@ convenient place to serve as a temporary jail, and to make 
the necessary provision for the safe keeping of prisoners com- 
mitted under the authority of the United States, until perma- 
nent provision shall be made by law for that purpose; and the 
said marshal shall be allowed his reasonable expenses, incurred 
for the above purposes, to be paid out of the Treasury of the 
United States.” (iii Stat. at Large, p. 646.) 

Finally, when a federal penitentiary had been erected in the 
District of Columbia, the Twentieth Congress enacted that the 
same - 

‘Shall be exclusively appropriated to the confining such per- 
sons as may be convicted of offences, which now are, or may 
hereafter be, punishable with imprisonment and labor, under 
the laws of the United States or of the District of Columbia.”’ 
(iv Stat. at Large, p. 365.) 
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Such are the statutes regulating the place of imprisonment 
of persons convicted of crime in the Circuit and District Courts 
of the United States, or charged therewith before them or 
their Commissioners. The Federal Government has no regular 
places of imprisonment of its own, either of the class denomi- 
nated jails, or of that denominated penitentiaries, within any of 
the States. In general, each of the respective States had ac- 
ceded to the suggestion of the First Congress, and had made 
provision to receive, in its places of confinement, general or 
special, the prisoners of the United States, making for such 
prisoners the same regulations as for their own, in the matter 
of discipline, subsistence, and other necessaries of life. The 
federal courts may, if they please, send their penitentiary con- 
victs to the District of Columbia; but as to prisoners, of what- 
ever class, confined in special or preliminary process, or con- 
victs not sentenced to hard labor, the federal courts must depend 
on the prisons of the State within whose limits the incident 
occurs, or, in case of refusal there, make order for some other 
suitable special place of confinement, at the direct charge of | 
the United States. To the United States, therefore, the system 
is an exceedingly convenient one. They are almost wholly re- 
lieved from the expense of the construction of jails and peni- 
tentiaries, and of the annual charge of their maintenance, 
including the great additional train of public officers, which the 
construction of numerous federal places of seclusion would 
devolve on the Government. And, in this respect, at least, the 
ties of reciprocal comity between government and government, 
and of mutual co-operation in the preservation of public order 
and the execution of laws, continue to be preserved, partially, 
if not completely, in the intercourse of the United States and 
of the several confederated States. 

In view of this condition of the laws, you inquire, in sub- 
stance, whether, if a State so employ a federal convict as to 
derive returns from his labor, it may legally demand of the 
United States compensation for entertaining him im its peniten- 
tiary. 

The Executive, by the act of the Eighteenth Congress, is em- 
powered to pay the expenses attendant upon the execution of 
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the penitentiary sentences of the federal courts by confinement 
in the penitentiary of a State. What are these expenses? A 
reasonable agreed sum, for the nourishment and clothing of the 
prisoner in such prison, for the other means of comfort and 
health which it affords, as fuel and medical service, and for the 
custody of the prisoner, which includes the cost of the con- 
struction, reparation, occasional improvements, and ordinary 
wear and tear of the establishment: that is, in a word, pro 
tanto indemnification of the State. 

I fully concur with the First Comptroller in opinion, there- 
fore, that the fact supposed is no answer in law to the demand 
of any State for reimbursement of the expenses attending the 
reception of the prisoners of the United States in its peniten- 
tiary ; and, that it still remains for the Government to provide, 
in such case, for the allowance of a reasonable sum agreed 
towards the indemnification of such State. 

You submit another question in this connection, which is, to | 
whom the money shall be paid, in the supposition of the con- 
duct of a penitentiary being farmed out by a State to private 
persons. 

This is the case exhibited by the papers before me: the State 
of Alabama has a contract of this nature with Mesers. Jordan 
and Moore. | 

The United States, it is plain, are, in the first instance, re- 
sponsible to the State. Such is the tenor of the statute, and 
such is the necessary consequence of the political relation of 
the parties. But the State may, by its law, appoint whom it 
will to receive the money, its treasurer, the keeper of its peni- 
tentiary, or the lessee of the same if it be under farm. When, 
owing to any oversight or ambiguity in a contract between the 
State and its lessee, there is question as to the destination of © 
the money, the State will, naturally, determine that for itself: 
it will, out of self-respect, be unwilling to throw on the United 
States the burden of settling a controversy of such sort between 
itself and its agent. If the United States pay to the agent 
without assent of the State, they will assume the hazard of a 
payment in their own wrong; for the transaction is a transac- 
tion between governments, the United States and a State. If 
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it should become absolutely necessary, the United States, rather 
than have its prisoners refused admission or continuance in the 
penitentiary, would look into the question between the State and 
its agent, and do what might seem to be lawful in the premises, 
even at the risk of subsequently accounting over to the State. 
But it would be more graceful for the State to determine that 
point, and, having done so, to draw, in favor of its lessee, or 
its treasurer, as the result might be, on the Government of the 
United States. 

If it should still be your wish to have me express opinion 
touching the question of right between the State and its agent, 
it will be requisite to transmit to me the documents bearing on 
the subject, none of which accompany your communication, and 
which are not set forth in full, though referred to, in the report 
of the First Comptroller. 

I am, very respectfully, 
C. CUSHING. 

Hon. Rospert McCLetLanp, 

Secretary of the Interior. 


MILITARY OFFICERS’ LOST HORSES. 


The statutes in force, which provide indemnity for officers’ horses lost in certain 
circumstances, apply to officers of the regular army as well as to volunteers. 

Administrative practice does not constitute final construction of the statutes, nor 
conclude the proper Head of Department, and still less the courts or the 
Attorney General, when the matter comes before either of them as a naked 
question of law. 

It is the general duty of the accounting officers of the Treasury, by standing 
laws, to deal with accounts only, in doing which they are subject to the 
supervision of some proper Head of Department. 

When, by special law, or in reference to any special matter, the authority of 
the accounting officers of the Treasury is extended beyond the question of 
accounts to one of unliquidated damages, such officers are not thereby con- 
verted into independent courts of law, but still remain executive or adminis- 
trative officers of a Department. 


ATTORNEY GENERAL’S OFFICE, 
January 6, 1857. 


Srz: Your memorandum of the 26th of November last refers 


204 HON. CALEB CUSHING 


Military Officers’ Lost Horses. 


to me a report of the Third Auditor, touching a claim of Capt. 
H. W. Benham, of the Corps of Engineers, for the value of a 
horse, alleged by him to have been lost in the public service 
during the late war between the United States and the Mexican 
Republic, and presents for my consideration the single question 
of law, whether the act of March 3, 1849, entitled ‘An act to 
provide for the payment of horses and other property lost or 
destroyed in the military service of the United States,’’ com- 
prehends officers of the regular Army. ° 

The material part of that act is in the following words: 

‘‘That any field, or staff, or other officer, mounted militia 
man, volunteer, ranger, or cavalry, engaged in the military 
service of the United States, since the 18th of June, 1812, or 
who shall hereafter be in said service, and has sustained, or 
shall sustain, damage, without any fault or negligence on his 
part, while on said service, by the loss of a horse wounded in 
battle, and which has died or shall die of said wound, or, being 
so wounded, shall be abandoned by order of his officer and lost, 
or shall sustain damage by the loss of any horse by death, or 
abandonment because of the unavoidable dangers of the sea 
when on board a United States transport vessel, or because the 
United States failed to supply transportation for the horse, and 
the owner was compelled by order of his commanding officer to 
embark and leave him, or in consequence of the United States 
failing to supply sufficient forage, or because the rider was 
dismounted and separated from his horse and ordered to do 
duty on foot at a station detached from his horse, or when the 
officer of the immediate command ordered, or shall order, the 
horse turned out to graze in the woods, prairies, or commons, 
because the United States failed, or shall fail, to supply sufficient 
forage, and the loss was or shall be consequent thereof, or for 
the loss of necessary equipage in consequence of the loss of his 
horse as aforesaid, shall be allowed and paid the value thereof, 
not to exceed two hundred dollars.’”’ (ix Stat. at Large, p. 414.) 

Here, the persons described as entitled are “any field, staff, 
or other officer, mounted militia man, volunteer, ranger, or 
cavalry, engaged in the military service of the United Statcs, 
since the 18th of June, 1812.” Certainly there is nothing in 
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these expressions to exclude officers of the regular Army. On 
the contrary, the expressions are just as efficient to include 
them as any other persons in the military service of the United 
States. Nor, in the residue of the act, does anything occur to 
impair the comprehensive import of the main provision. And 
the title of the act is general—‘the military service of the 
United States.”’ 

This act, it is true, is inartificially drawn,—containing bad 
grammar,—description of the several contingencies in terms de- 
fective, though verbose,—with unapt words of connexion,—and, 
above all, with loose and slovenly designations of the persons 
intended to be benefited. The act has very much of the air of 
a volunteer, and not a well-trained one withal. Nevertheless, 
on the face of it, looking to the comprehensive generality of its 
language, and that alone, it would seem to afford no opening 
for the present question. 

The inducements, which have led the Third Auditor so to 
construe the act as to confine its purview to persons out of the 
regular Army, notwithstanding that it apparently includes them, 
are very clearly and fairly stated by him, and are such as to 
merit consideration. 

It appears, in the first place, that, by the act of May 12, 1796, 
understood as being still in force, it is provided, “that every 
officer in the Army of the United States, whose duty requires 
him to be on horseback in time of action, and whose horse shall 
be killed in battle, be allowed a sum not exceeding two hundred 
dollars, as a compensation for such horse killed.” (i Stat. at 
Large, p. 463.) ° 

It further appears, that, in the interval of time between the 
years 1796 and 1887, sundry occasional or temporary acts were 
passed, some of them in pretty large terms as to persons, which 
acts made provision for horses lost, as well in battle as in various 
other ways,-in the military service of the United States, and 
which were obviously not: intended, or at any rate were not con- 
strued, to include the case of the officers of the regular Ariny. 
(See ii Stat. at Large, p. 676 and 704; iii Ibid., p. 261 and 
676; iv Ibid., p. 70 and 726.) 

After all this, comes an act more comprehensive in its lan- 
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guage than the preceding ones, but also temporary in its effect, 
that of January 18, 1837, entitled “An act to provide for the 
payment of horses and other property lost or destroyed in the 
military service of the United States.” The act of 1849 is a 
copy of this act, not in title only, but substantially in the tenor 
of its enactments, and employing the same precise words to 
describe the persons benefited. 

Now, finally, as to this act, it appears that the Third Anditor, 
whose duty it was, as in the present case, to audit and adjust 
claims under it, subject of course to the supervision of the Sec- 
retary of War and the President, construed the act as not com- 
prehending officers of the regular Army; and the construction, 
thus adopted in the execution of the act of 1837, was continued, 
perhaps almost as a matter of course, when the act of 1849 
presented itself for the action of the same or a succeeding Third 
Auditor. 

Such are the elements of the question, which is referred to 
me, in order that it may receive a legal, as distinguished from 
an administrative, determination. 

I think the present Third Auditor acted with perfect propriety 
in accepting as law the established practice of his office as he 
found it, and so proceeding until otherwise instructed by the 
Secretary of War. 

But administrative practice does not constitute final construc- 
tion of a statute. The decision of an auditor in a given case, 
when it has passed through all the prescribed administrative 
stages, and been ratified by the ultimate action of the appropri- 
ate Head of Department, may, and often does, dispose for ever 
of the particular case; but it is not therefore a rule of law. It 
serves at most as prima facie evidence of the meaning of a sta- 
tute, in being a fact of contemporaneous exposition. It by no 
means, however, concludes the proper Head of Department, and 
still less the courts, or the Attorney General, when the matter 
comes before either of them as a naked question of law. 

I have been very loath at all times to meddle with admin- 
istrative practices, when they had been duly considered as a 
question of law by any Head of Department, or confirmed or 
introduced by any Attorney General; and, on such occasions, 
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if my own opinion differed from that of my predecessors, or if 
there seemed to be reasonable doubt in the matter, have usually 
recommended application to Congress. 

There is no such cause of embarrassment here. The under- 
standing and practice of the Auditor’s Office are presumption 
of law only, not conclusion. If, on due inquiry, such a practice 
be deemed erroneous, there is no doctrine of public law which 
requires the error to be perpetuated, and the correction of any 
such erroneous practice, when the error comes to be scen, is 
itself a practice of the Government. 

Nay, in the present example, as we shall see hereafter, the 
practice of the Auditor’s Office, while not possessed of legal 
authority by reason of the mere fact of its existence, is deprived 
of any claim to such authority, by reason of its being contrary 
to an express ruling of one of my predecessors, that is, of the 
officer of the Government, whose duty it is, by statute, to make 
legal exposition of all questions referred to him for that pur- 
pose by the President or any Head of Department. 

The consideration, that the Third Auditor was expressly and 
specially charged with the execution of the acts of 1837 and 
1849, is not of material import. By the very letter of the 
acts he is to proceed under instructions of the Secretary of 
War, approved by the President. And it would be substantially 
the same if the acts had not said so. | 
* On this pdint some little misapprehension exists, regarding 
the relation of the accounting officers of the Treasury to legis- 
lative provisions of this nature. 

It is the ordinary duty of the accounting officers of the Trea- 
sury to audit and adjust all accounts against the Government. 
In most cases, these accounts, after having been passed upon 
by one of the Auditors, go as of course to one of the Comp- 
trollers. In some cases, however, the accounts do not go toa 
Comptroller, unless upon express objection made to the auditing 
of the Auditor. And, although doubts were at one time raised 
upon the point, yet the law is now settled, according to the 
ruling of one of my predecessors, (Mr. Crittenden,) that, in all 
such cases, the auditing and comptrolling are subject to the 
superior supervision of some appropriate Head of Department 
and of the President. (Opinion of Nov. 18, 1852, Farnham’s 
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ed. vol. v, p. 630. See also Opinion in Whitman’s Case, June 
25, 1856.) ' 

Such is the ordinary practice of the accounting officers of the 
Treasury. It is restricted to accounts. It does not extend to 
claims against the Government for unliquidated damages. 
(Opinion of June 7, 1854, Farnham’s ed. vol. vi, p. 516.) 

But there is nothing in the Constitution to forbid the juris- 
diction of claims for damages being conferred on the accounting 
officers of the Treasury, if Congress so please. To be sure, in 
past times, Congress reserved to itself the general subject of 
claims of this class. And it has recently committed the general 
jurisdiction of such matters to the Court of Claims, which 
reports directly to itself, and is not under the administrative 
supervision of the Executive. But, as it might have committed 
the whole subject to the accounting officers of the Treasury, if 
it had seen fit, so it did in fact frequently commit to them, or 
to some one of them, some parts of the subject, either a particu- 
lar case, or, as here, a great class of cases. But.such accounting 
officer of the Treasury, whether one of the Comptrollers or one 
of the Auditors, does not thereby cease to be such, subject to 
the instructions of the proper Head of Department, and remova- 
ble at will by the President. To assume that, in any such case, 
the accounting officer ceases to be such, and becomes an inde- 
pendent judge with final powers like the Supreme Court, is to 
take the appointing power and the executive péwer from tht 
hands of the President, and transfer them both at once to 
Congress, so as completely to revolutionize the Government. 

There is one other incidental matter in the case to be disposed 
of, which is, the suggestion or supposition of the acts of 1837 
and 1849 having been construed by Congress. It is not pre- 
tended that any declaratory act has been passed ; but inferences 
are drawn from the absence of any such legislation, and from 
the reasons, assigned or presumed, for such non-legislation. 
The fact is regarded by the Auditor as making for one conclu- 
sion, and by Captain Benham as making for the opposite con- 
clusion; and each of them produces authority for the view he 
takes of the fact. It is plainly susceptible of being estimated 
either way; and, in either alternative, it is not of primary 
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importance, and cannot operate to prevent our considering, on 
its merits, the true question, of the legal intendment of the 
_ Btatute. : | 

After having thus cleared away all the impediments to the 
consideration of the proposed question of statute construction 
as @ new one, and upon its own simple merits, there remains but 
little for me to say. The language of the act, as the Third. 
Auditor himself frankly admits, js broad enough to comprehend 
officers of the regular Army. In other words, the act on its 
face embraces them. Why, then, should they not have the 
benefit of it? Ido not see. Iam not aware of any overruling 
argument of public policy, which obtrudes itself, to compel us 
to disregard the distinct, positive, and apparently unequivocal 
terms of the statute. I cannot see why an officer of the regular 
Army should be his own insurer against the loss of his horse 

eotherwise than in action, any more than an officer of volunteers, 
nor why either of them should be indemnified for the loss of his 
horse by cannon-shot, any more than if thrown overboard from 
a transport ship. The present statute, in my opinion, compre- 
hends in legal intendment, as it does in title and tenor, the 
entire military service of the United States. 

I have thus gone on, out of respect to the Third Auditor, to 
deal with this question precisely as if it were one of novel 
impression. But that is not so. The very question was referred 
by the Secretary of the Treasury (Mr. Meredith) to the Attorney 
General (Mr. Johnson) immediately after the passage of the act 
of 1849; and he, in a brief but explicit reply, declares that, in 
his opinion, the act comprehends “every field, staff, or other 
officer ;”’ and that ‘‘it is wholly immaterial whether he belongs 
to the regular or other military service of the United States.” 
(Ed. 1851, p. 1994.) I concur in this with Mr. Johnson. 

I have the honor to be, 


Very respectfull 
aC, CUSHING. 
Hon. JEFFERSON Davis, 


Secretary of War. 
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CHICKASAW CONSTITUTION. 


Thé Chickasaw Indians, in conceding to resident Choctaws the treaty privilege . 
of citizenship as required by treaty, were under no obligation to concede to 
such Choctaws the right to participate, either as electors or elected, in the 
government of the Chickasaw nation. 

Distinction between citizenship and electorship pervades the public law of the 
United States. 


ATTORNEY GENERAL'S OFFICE, 
January T, 1857. 


Str: I have the honor to reply herewith to your communi- 
cation of the 20th ult., on the subject of the constitution of: 
government lately adopted by the Chickasaw Indians. 

The treaty between the United States on the one hand, and 
the Choctaws and Chickasaws on the other, concluded June 22, 
1855, contains the following stipulation : e 

“ Art. V. The members of either the Choctaw or the Chicka- 
saw tribe shall have the right freely to settle within the juris- 
diction of the other, and shall thereupon be entitled to all the 
rights, privileges, and immunities of citizens thereof; but no 
member of either tribe shall be entitled to participate in the 
funds belonging to the other tribe.’’ * * (Session Acts, 1855-6, 
treat. p. 22.) 

The new constitution contains the following, among other 
provisions : 

“Art. 1. * * Sec. 8. All free white persons of the age of 
nineteen years and upwards, who are, by birth or adoption, 
members of the Chickasaw tribe of Indians, who shall have 
resided six months immediately preceding any election in the 
Chickasaw nation, shall be deemed qualified electors.” * * 

“Art. IfI. * * Sec. 3. No person shall be a representative, 
unless he shall be a Chickasaw by birth or adoption, and shall 
have been an inhabitant of the Chickasaw nation one year next 
preceding his election.” * * Sec. 6. No person shall be a 
senator, unless he be a Chickasaw by birth or adoption, and 
have been a citizen of the Chickasaw nation one year next pre- 
ceeding the election. * * 

“Art. V. * * Sec. 3. No person shall be eligible to the 
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office of Governor, unless he * * shall have been a resident of 


this nation for one year next preceeding his election; neither . 


shall any person, except a Chickasaw by birth, or an adopted 


member of the tribe at the time of the adoption of this con- . 


stitution, be eligible to the office of Governor.” . 
General Provision * * Sec. 8. All persons other than Chicka- 

saws by birth, who have been adopted as members of the Chicka- 

saw tribe, either by common consent in council at any time pre- 


vious to the adoption of this Constitution, or who drew lands and ° 


Chickasaw annuities under the treaties of 1832 and 1834 be- 
tween the United States and the Chickasaw nation, are hereby 
declared to be Chickasaws by adoption, and shall be entitled to 
all the rights, privileges, and immunities of this nation, provided 
they are citizens, either of the Choctaw or Chickasaw nations, 
at the time of the adoption of this constitution, and have been 
recognised as such under the financial council of the Chicka- 
saws. * * Sec. 11. The legislature shall have the power by law 
to admit or adopt any person to citizenship in this nation, except 
@ negro or descendant of a negro, provided, however, that such 
an admission or adoption shall not give a right further than to 
settle and remain in the nation, and be subject to its laws. * * 
“Sec. 17. That no inconvenience may arise from the politi- 
cal separation between the Choctaws and Chickasaws, it is 


hereby declared that all the rights, privileges, and immunities, 


of citizens, secured under article 5th of the treaty of June 22d, 
1855, to Choctaws, who are now, or hereafter may become, 
residents within the limits of the Chickasaw nation, are fully 
recognised and protected, and all the rights of property acquired 
by virtue of the constitution and laws of the Choctaw nation 
shall remain precisely in the same situation they were before 
the adoption of this constitution.”’ 

Upon this the agent for the Choctaws and Chickasaws (Mr. 
Cooper) suggests that the provisions of the constitution, as to 
the qualifications of electors and eligibility to office, conflict 
with the stipulation of the treaty as to the citizenship of Choc- 
taws settling within the jurisdiction of the Chickasaws ; and that 
is the question presented to me for consideration. 


* error. 
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The question resolves itself into two branches, namely : First, 
what “are the rights, privileges, and immunities of citizens’’ 
contemplated by the treaty ?—and, secondly, are any of these 
by the Constitution withheld from the Choctaws? 

The agent assumes that electoral capacity and eligibility to 
office are inherent in the character of “ citizen;’’ that there is 
inseparable connection between the fact of the exercise of the 
advantages of suffrage, and the fact of citizenship.—That is an 

For instance, most of the inhabitants of the District of 
Columbia are citizens of the United States; but they are not, 
in general, electors for, nor eligible to, elective officers under 
the General Government. 

Again, women and minors are citizens of the State of Mas- 
sachusetts or Virginia, and also of the United States; but they 
are not electors, nor are they eligible to office, either in those 
States or in the United States. 

On the other hand, in several of the States persons are made 
electors without being citizens of the United States, or even of 
the given State. 

Thus, the constitution of Michigan confers the right of 
suffrage on “every white male citizen,’ and also on “every 
inhabitant” of three Astinct enumerated classes of persons 
who are not citizens. (Art. VII.) So it is in the constitution 
of Wisconsin. (Art. III.) In fine, the distinction between cit#- 
zen and elector pervades our public law; and, although “ citizen” 
may sometimes be employed loosely to mean “ elector,’’ still they 
remain different things, and are no more to be confounded than 
man and woman, notwithstanding similar occasional vagueness 
in the use of the word ‘‘man.”’ 

Proceeding on these premises of the public law of the United 
States, the Chickasaws have, by their constitution, defined what 
they mean by citizenship, in the limitation prescribed to the 
power of their legislature to legislate on the subject. They 
confine the term to municipal or private, as distinguished from 
political or public, “rights, privileges, and immunities.” That 
is to say, @ Citizen is not necessarily an elector, nor capable of 
being elected to political functions. 
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Had the Chickasaws power to make this distinction in face of 
the stipulation of the treaty? Why not? It is a distinction 
existing in the legislation of the United States, and entering 
into that of every State of the Union. Why should not the 
Chickasaws legislate on the premises of the public law of the 
Union, which, indeed, constitutes their supreme public law? It 
is quite natural they should do so. 

If the contested provision of the constitution of the Chicka- 
saws were in conflict with the treaty, then the conflict would be 
removed by the section of the general provisions, which makes 
@ saving of the treaty. 

But, in my judgment, there is no conflict. I think the 
Chickasaws had full power to provide, as they have done, for 
limiting the exercise of the political power of the tribe to its 
members. , Considering that, by the express term of the treaty, 
the ‘respective tribal funds are kept unmixed, it was quite proper 
that the powers of government should be. If a Choctaw chooses 
to settle among the Chickasaws, he can do so as a citizen, with 
full security for his private rights, but without being a voter or an 
eligible. In that respect, his condition will be the same, rela- 
tively to the right of suffrage, as that of more than two-thirds 
of the “citizens” of the United States. If the Choctaws, who 
feel inclined to leave their own tribe and ‘settle’ among the 
Chickasaws, find it disagreeable to do so unless admitted to all 
the tribal rights, political and financial, of the Chickasaws, they 
can stay.at home: nothing prevents: and so of Chickasaws dis- 
posed to ‘“‘ settle’ among the Choctaws. 

I do not think the treaty intended, in the case of these volun- 
tary interchanges of residence, to communicate equality of 
political rights. Such equality fitly belongs to membership of 
the tribe, whether by birth or adoption,—not to mere inhabitancy 
in the country of the one, with retention of positive tribal rela- 
tions in the other. If the treaty had intended that complete 
fusion of political rights, which characterizes membership 
. the tribe, 1 would have said so in express words. 

There is a phrase of the same quality in the Constitution of 
the United States. ‘The citizens of each State shall be en- 
titled to all privileges and immunities of citizens of me several 
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States.” What that means, if it means anything, it is very 
hard to say. But most assuredly it does not mean that a citi- 
zen of the State of Ohio, as such, has the right to vote and be 
voted for in the State of Kentucky. 


I am, very respectfully, 
C. CUSHING. 


Hon. Ropert McCLeELLAND, 
Secretary of the Intervor. 





ACCOUNTS OF FREMONT’S BATTALION. 


The Government, having once paid money to the commissary of this battalion, 
on exhibition of the receipt of a party, in the ordinary routine of account- 
ing at the Treasury, is not held to pay the same a second time to the party 
himself, the latter having his remedy against the commissary., 


ATTORNEY GENERAL'S OFFICE, 
January 9, 1857. 


Sir: On the 27th of October, 1854, you referred to mea 
question connected with the claim of John Sears for supplies 
furnished to Fremont’s California Battalion; and on the 21st 
of November following, another case, in which the same question 
arose, that of John Temple. I made reply in the case of Sears, 
but inadvertently omitted to do so in that of Temple. 

These were cases belonging to a class, which, among others, 
came in due course before the board of officers, appointed by 
special authority of law to examine the outstanding accounts 
against Fremont’s battalion. Temple's case does not differ from 
that of Sears in its proper merits. Temple, like Sears, gave a 
receipt to Commissary King for an amount of supplies furnished, 
and took in return the official certificate of King; and King, 
or his representatives, presented to the Treasury an account 
for the supplies, had the same credited to him on exhibition of 
the receipts, and thus obtained the money, which, in reality, 
belonged to Temple, Sears, and other persons in like manner 
holding the certificates of King. 

_ There was a difference in the position of the cases only as 
follows: The board of officers allowed the claim of Sears, 
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without being aware of the fact that King held a bill of par- 
ticulars receipted by King; and that case came up in the 
report of the Second Comptroller, setting forth the rejection 
of the claim by him, because of the previous payment on the 
same account made to the representative of King. | 

But, when Temple’s claim was considered by the board, 
they had information of his receipt to King, and of the con- 
sequent credit given to the latter at the Treasury, and upon 
this ground they rejected the claim. Afterwards, Temple sub- 
mitted proof that he had not in fact been paid; upon which 
the Board reopened the case, and requested instruction as to 
the legal rights of the party, through the Secretary of War. 

This difference does not, in my judgment, affect the merits 
of either claim. In both cases the question of law before me 
is the same, to wit, of the legal effect of the acts of the several 
parties, including the Government. 

I beg leave to refer to my opinion in Sears’s case as disposing 
of this :—to the effect that, the Government having once already 
paid the money in the routine of official accounting, and upon 
due exhibition of the receipts of these parties, they must now 
seek redress of the estate of King, to whom, on the faith of 
their receipts, the same was credited by the accounting officers 
of the Treasury. 

The board of officers having ceased to exist without disposing 
of these claims, they remain, it is presumed, in statu quo, and 
no prejudice will have ensued from the present case having been 
overlooked by me. I report upon this at length now, chiefly 
in order that the reference may stand aright, on your files as’ 
well as mine, at the approaching close of the actual administra- 
tion of the Government. 

I have the honor to be, very respectfully, 
C. CUSHING. 

Hon. JErrerson Davis, 

Secretary of War. 


Vou. VIIL—20 
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INTERNATIONAL EXTRADITION. 


An alleged criminal is subject to extradition, notwithstanding that he may have 
come to this country otherwise than as an apparent fugitive on account of 
the particular crime ; for the treaties apply, not only to persons seeking an 
asylum here professedly, but to such as may be found in the country. 


ATTORNEY GENERAL'S OFFICE, 
January 10, 1857. 


Sir: I have received your note of this date, referring to me 
the question of the issue of a mandate for the institution of 
proceedings in extradition, on the demand of the French go- . 
vernment, in the case of sundry persons, and, among others, 
Edouard David. 

The present demand of extradition in his case, though for a 
different crime, is, in effect, a renewal of that made by the Count 
de Sartiges on the 23d of November; acquiescence in which at 
that time was postponed, because the mandat d’arrét described 
him as “‘commercant & New York,” and it did not otherwise 
appear that the acts of participation in crime, with which he was 
charged, had been committed in France. 

These difficulties are removed by the communication of the 
Count de Sartiges of the 9th instant. 

David, it now appears, is a citizen of France, charged with 
having participated, in France, with Carpentier and the others, 
in a series of acts of forgery, which continued through a con- 
siderable period of time; and, during the progress of these 
incidents, but after many acts of crime had been consummated, 
David left France and came to the United States. 

The present proofs, therefore, dispose of the doubt previously 
existing, but suggest a new one, in the fact that David’s depar- 
ture from France had no ostensible or ascertained connection 
with the forgeries charged, it having been anterior to the detec- 
tion of the forgeries, and, of course, to criminal proceedings on 
the part of the Government. He left France, it appears, 
avowedly for the cause of bankruptcy. 

I am satisfied, however, on reflection, that this fact is no 
impediment to the extradition demanded. The language of the 
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Convention is,—persons who * * shall. seek an asylum, or 
shall be found, in the territories of the, other. (Art.I.) It 
was the manifest intention of the high contracting parties to 
provide for just such cases as this; that is, for the case of a 
crime committed, but not discovered, before the party leaves 
the country in which it is committed, whether he leave under 
apprehension of the detection of such crime, or by reason of 
some independent impulse or inducement. 

I advise, therefore, accession to this demand on the part of 


France. ; 

am, very respectful] 3 
” ©. CUSHING. 
Hon. WItir1am L. Marcy, 


Secretary of State. 


INTERNATIONAL EXTRADITION. 


Recommendation that authority be given to France to institute process of extra- 
dition for the crime of forgery, as against persons accused of defrauding the 
Northern Railroad Company. 


ATTORNEY GENERAL’S OFFICE, 
January 10, 1857. 

Siz: In a previous letter of this date, I referred to so much 
of your communication of the same date, submitting demand 
for the extradition of Carpentier, Louis Grelet, Eugéne Grelet, 
Parrot, Félicité Dabut, and David, preferred by M. de Sartges 
in behalf of the French government, as regarded certain pecu- 
liarities in the case of David. 

I now reply, on the general question of the issue of process 
against all the parties, either as principals or as accomplices in 
the commission of the crime of forgery,—one of the crimes enu- 
merated in the Convention between the United States and 
France, of November 9, 1843,—that the evidence exhibited, 
being the documents referred to in the affidavit of M. de Mont- 
holon, Consul General of France at New York, and the supple- 
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tory declarations of M. de Sartiges himself, are sufficient to 
justify the desired action of the President.. 
I an, very respectfully, 
C. CUSHING. 
Hon. Wm. L. Marcy, 
Secretary of State. 


FLORIDA WAR BONDS. 


Consideration of the liability of the United States to take up and pay certain 
” outstanding war bonds of the Territory of Florida. 


ATTORNEY GENERAL’S OFFICE, 
January 12, 1857. 

S1r: I have the honor to reply herewith to your communi- 
cation of the 3d of February last, submitting to me the. pay- 
ment of a certain war bond of the Territory of Florida, one 
of four still outstanding of the original number of one hun- 
dred, each of one thousand dollars, the balance of the whole 
number of which has already been paid by the United States. 

This reference has remained so long on hand, in consequence 
of the embarrassing nature of the questions it involves, which 
has caused me to take it up and lay it aside two or three times, 
in doubt what to say on the subject. I now finally return to 
it, in order to force my mind to some conclusion. 

The case originates in a series of special acts or resolutions 
of Congress. | 

On the 23d of August, 1842, the following act was passed : 

“Sec. 1. That the proper accounting officers of the War 
Department be, and they are hereby, directed to examine and 
adjust the claims for pay of Lieutenant-Colonel Bailey and staff, 
Major Bailey and staff, the officers of the quarter-master’s 
department, and the companies of Captains Grigsby, Hagan, 
Melvers, Langford, Hall, Burney, and Bailey, all of the Flor- 
ida militia, called into service in the years 1839 and 1840, as 
if they had been regularly called out and mustered: Provided, 
that none of the troops herein specified shall be paid but such 
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as the Secretary of War may consider to have been called into 
service under authority from such Department; and that no 
payment shall be made to any of the officers but such as were 
in proper proportion to the number of men in service, according 
to the existing laws, and for none of the supplies beyond the 
proportion, or not of the description authorized by existing 
laws and regulations; and that the said accounting officers be 
further directed to settle and adjust all claims growing out of 
said service in the quartermaster’s department, the subsistence 
department, for ordnance supplies, and supplies of the medical 
department and private physicians. 

‘Sec. 2. That the Secretary of War be authorized to direct 
the payment of the accounts so settled and adjusted by the said 
accounting officers: provided, the whole amount of pay shall not 
exceed the sum of $70,618.06; for the quartermaster’s de- 
partment, shall not exceed the sum of $56,000.00; for subsist- 
ence, shall not exceed $32,922.96 ; for ordnance supplies, shall 
not exceed $1,701.18; and for private physicians and medicine, 
shall not exceed $500,000; and that, for the payments afore- 
said, a sum not exceeding $166,242.20 be, and the same is, 
hereby appropriated, out of any money in the Treasury not 
otherwise appropriated.” (v Stat. at Large, p. 522.) 

Supplemental provision on the subject was made by act of 
the same session and month, namely, August 31, 1842, as 
follows : 

‘That the appropriation for subsistence, made in the act 
approved August 23, 1842, shall be applicable to the settlement 
of any claims for subsistence furnished to the Florida militia in 
1839 and 1840, not heretofore settled: Provided, that no sup- 
plies be paid for other than those authorized by law or regula- 
tion; and provided further, that the appropriation specified in 
said act shall not be exceeded.”’ (v Stat. at Large, p. 578.) 

A further supplement was enacted by act of March 8, 1843, 
as follows: 

‘‘That the accounting officers of the Treasury are authorized 
and required to settle the claims for supplies furnished the 
Florida militia, the payment of which is provided for by the 
act of August 23, 1842, upon principles of justice and equity, 
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under the direction of the Secretary of War.” (v Stat. at 
Large, p. 628.) 

Notwithstanding the quick succession of acts on the subject, 
the legislation still remained unsatisfactory to the parties con- 
cerned, and next year, April 30, 1844, an amendatory oe 
resolution was passed, as follows: 

‘“‘That, in settling for supplies furnished to militia in the ser- 
vice of the United States, under the act of 23d August, 1842, 
the accounting officers be directed to discharge the claims for 
said supplies, in the following order, to wit, first, the amounts 
due to individual claimants, and secondly, those due to the Ter- 
ritory of Florida: Provided, that the whole amount of supplies 
paid for shall not exceed the quantity of each description to 


which the said troops were entitled by existing laws.’’ (Ibid. | 


p. 716.) , 

Neither of these four acts or resolutions, be it observed, 
speaks of bonds of the Territory of Florida, or of other evi- 
dences of loan, to be paid by the United States. It is assumed, 
throughout, that the indebtedness of the Territory consists of 
accounts, of one sort and another, such as pay of officers and men, 
quartermaster supplies, commissary supplies, and ordnance and 
medical supplies, each of which items is estimated even to a 
cent, in the first of the acts,—a sum of money being appro- 
priated therein to meet the exact sum total of such estimates. 
But, as the Territory of Florida had in fact issued its bonds, in 
part, to provide for military expenses incurred, being the one 
hundred bonds hereinbefore mentioned,—and as the State, or 
the holders of the bonds, desired to have them taken up by the 
United States,—further legislation became necessary to accom- 


plish this object. Accordingly, on the Ist of March, 1845, the 


following amendatory joint resolution was passed : 

“‘ That nothing contained in the joint resolution of April 30, 
1844, or in any other act or resolution, shall be understood or 
construed to prevent the Secretary of War from allowing and 
paying any just and equitable claims for supplies furnished, or 
advances or loans of money made, to provide for the defence 
of the inhabitants and suppression of Indian hostilities in the 
Territory of Florida, provided that the amount so allowed and 
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paid shall not exceed the sum appropriated by law.” (Ibid. 
p. 97.) ; 

. Meanwhile, two days after this, an act was passed, which may 
or may not have relation in law to the question of the money 
consideration of these bonds. I allude to the Act of March 3, 
1845, which makes provision for the pay and supplies of cer- 
tain enumerated corps of Florida militia, other than those pro- 
vided for by the act of August 23, 1842; namely; Col. Robert 
Brown’s command, Major Isaac Garrison’s command, and 
the companies of Captains Robert, Thigpen, Williams, Cone, 
Bryan, Stewart, and Daniel. The services of these corps are 
scattered over several years, including in some cases parts of 
1838, 1839, and 1840, but the names of the officers distinguish 
the troops from those provided for by the previous acts. But 
the last section of this act connects with the other in a material 
point as follows: 

- “Sec. 4. That all balances remaining unexpended out of 
appropriations heretofore made for payment of Florida volun- 
teers or militia, or for supplies furnished to militia serving in 
Florida, be and the same are hereby made applicable to the 
payment of the militia and supplies provided for in this act, so 
far as the same may be necessary; and, if such balances be 
insufficient, the remainder of the amount required is hereby 
appropriated out of any nroney in the Treasury not otherwise 
appropriated.”’ (vy Stat. at Large, p. 745.) 

The peculiarity of this provision is, that, after exhausting 
certain special balances, it makes indefinite appropriation, to 
the extent of the subject-matter, out of any moneys in the 
Treasury. 

Such are the successive acts and resolutions of Congress, 
which bear, directly or indirectly, on the present subject of 
inquiry. | 

Soon after the enactment of the last resolution, thirty-five 
of the war bonds of the Territory were presented to the Secre- 
tary of War, (Mr. Marcy,) for payment. He referred the 
question to the Attorney General, {Mr. Mason,) who concluded 
that the resolution of 1845 modified the act of 1842 and the 
resolution of 1844 in two respects :—One, to repeal the restric- 
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tion, which limited payment to specific classes of accounts, and 
@ specific amount in each class; and the other, to authorize the 
Secretary of War to pay these bonds of the Territory, in addi- 
tion to, or instead of, the specific accounts for pay and supplies ; 
leaving untouched, however, as he conceived, the general limi- 
tation of the act of 1842, defining the maximum amount, 
which, in the whole, the United States were to be held respon- 
sible for, either to individuals or to the State. (Opinions, Ed. 
1851, p. 1717.) 

Mr. Marcy, it seems, accepted these conclusions, and pro- 
ceeded to pay at once the thirty-five bonds already presented to 
him; and continued to pay others of the bonds as they came 
in, or were accounted for, to the amount of ninety-six, leaving 
unpaid these four, which now, after a long interval, turn up, 
presented, or liable to be presented, to the Department. Most, 
if not all, of the ninety-six were paid in the course of the same 
year. : 

Are these four outstanding bonds now entitled, “‘ upon princi- 
ples of justice and equity,’’—as the act of March 8, 1848, runs, 
—to be recognised and paid by the United States? That is the 
question. 

I shall have to examine this question with special reference 
to the single one of the four bonds as yet filed, because there is 
nothing in the papers to show the &uthenticity, and characten, 
in other respects, of the supposed other three bonds. Whatever 
general conclusions of law shall be reached in the case of one, 
may be applied to the remainder. 

This bond, as it is called on its face, is a declaration that the 
Territory of Florida acknowledges itself to be indebted to 
Turbutt R. Betton or bearer in the sum of one thousand dollars, 
payable on the Ist of July, 1850, at the Bank of America, in 
New York, with interest thereon at the rate of 8 per cent. per 
annum, payable half-yearly until the payment of the principal 
sum. Coupons of interest are annexed. It is dated May 1, 
1840, signed by the Governor and Treasurer of the Territory, 
countersigned by the Secretary, and sealed with what seems to 
be the territorial seal. 

On the margin is the memorandum: “ We consent to the 
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payment by the Government of this bond and the coupons 
attached, 8th June, 1845, John L. Branch, Receiver of So. L. 
Ins. Co.” 

The bond was first presented to the United States in June, 
1854, by the Messrs. Chubb, respectable bankers of the City 
of Washington. It does not appear when it ‘came into their 
possession, nor from whom, nor for what consideration, nor 
whether they are principals or only agents in the case, nor 
whether it was ever presented or not for payment at the Bank 
of America. | 

Such is the case. To begin with it, there is one great 
fundamental consideration, which our respective predecessors 
have determined for us, and which, as appears by some of the 
statements in the case, you yourself had, in the outset, acted 
on, namely, that the one hundred bonds of the Territory had, 
in effect, been assumed by the United States. Such is the 
legal operation of the resolution of March 1, 1845, as construed 
in legal opinion by Attorney General Mason, and in adminis- 
trative action by Secretary Marcy. The bonds were primarily 
the debt of the Territory: they became, secondarily, and by 
adoption, the debt of the United States. If they are valid as 
against Florida, they are valid as against us: if they are due at 
all, in “‘ justice’ or “equity,” they are due from this Govern- 
ment. We substituted i? law our promise, for that of the 
original promiser. We may have a good defence; we may show 
forgery, or unlawful possession, or payment, or set-off; but the 
bonds themselves, if genuine, are prima facie evidence of 
indebtedness, and it is for the prima facie debtor to make 
answer to the demand of his apparent creditor. In fine, it is 
the ordinary case of a promissory note, bill of exchange, obliga- 
tion, pecuniary undertaking, presented to the promiser, acceptor, 
obligor, or undertaker, for payment. 

Entering upon this line of investigation, the first question is 
of genuineness. 1 do not find this disputed. The reports of 
the successive Third Auditors, Mr. Burt and Mr. Atkinson, 
exhibit fully the objections, to which they conceive this bond to 
be subject. They show that a number of forged bonds had 
been put in circulation, and some of them presented to the 
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Department for payment. But they do not suggest that this 
bond is a forged one. | 

Indeed, its authenticity is otherwise shown with sufficient 
certainty. No evidence appears to impeach the apparent 
genuineness of the signatures of the Governor, Treasurer, and 
Secretary of the Territory to the bond itself, and that of the 
Treasurer to the coupons. Besides’which, it is admitted that, 
of the original issue,—of one hundred,—fifty, including twenty- 
five, numbered from 1 to 25, made payable to T. R. Betton, were 
delivered to the Southern Life Insurance and Trust Company. 
Of that series, all but Nos. 1, 2, 4 and 5 are accounted for, 
having been admitted to be genuine, and paid as such at the 
Treasury. The bond before me is No. 2 of that series, one of 
the unpaid numbers, and has in favor of the supposition of its 
genuineness the presumption arising from the recognition of the 
remaining twenty-one of the series. Moreover, there is proof, 
in the memorandum on its margin, that this bond has passed 
through the hands of the Southern Trust Company. 

Next in order is the question of the rightfulness of the present 
possession of the bond. That is inquiry, not of the validity 
of the bond, but of the title of the actual holder. If due, it 
ought to be paid or credited only to the rightful proprietor, 
whoever he is. Qn the other hand, the burden is on the obligor, 
if he seeks to defend by means of thé hypothesis of unlawfulness 
of possession. 

Under this head of ideas,—possible signs of unlawfulness of 
possession,—must be classed several of the objections of the 
Auditor. Thus, it is objected that the present holders of the 
bond do not show at what time it came into their possession, 
nor in what manner, nor on what consideration. So it is said 
further, that the long delay in the presentation of this bond is 
evidence of belief on the part of the holder that he has no valid 
claim on the Government. 

As to all this class of consideration, the most which can be 
said is, that they constitute cause of reflection, and, if you 
please, of suspicion,—but not of defence. It is not common for 
holders of coupon stocks of the United States, or any other 
paper payable to bearer, to enter into explanation on such 
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points. They are not bound to render explanations thereon, 
except in case there be notice and some proof or direct indica- 
tion of fraud or want of title. And as for delay of presentation, 
it is not rare for interest-bearing stocks to lie over long after 
the interest has ceased to run, owing to accident or negligence, 
or caprice of the holder. When at length they come to be 
presented, they are not the less entitled to payment at the 
Treasury. 

The time, at which this bond came into the hands of its present 
holder, and that of its presentation, may be material to the 
question of interest, and to that of set-off; but it is not otherwise 
important, unless it be intended in this case to plead the statute 
of lithitations. I do not understand that any such purpose is 
entertained. Indeed, there is no case for it, even as betwixt 
individuals. No limitation would begin to run until the maturity 
of the bond. 

This bond, as we have seen, was presented by the Messrs, 
Chubb. A large part of the other bonds came to the Depart- 
ment in the same way, that is, through the channel of bankers. 
I think, in such cases, the banker will be somewhat responsible, 
if the bonds, or other evidences of indebtedness which he 
presents, turn out to have been forged or stolen; but he cannot 
be required to state what he paid for them, nor whether he 
owns them or not, nor, if he professes to act as agent, who his 
constituent is. None of those things are essential to the paya- 
bility of coupon stocks of the United States. Nor is it essential 
to the validity of the bond, that it should have been presented 
at maturity at the Bank of America. Its non-presentation, at 
that time and place, does not discharge the State of Florida nor 
the United States. 

All the serious difficulties of the case are connected with a 
fact reported by Mr. Burt in these words: ‘‘ The Secretary, on 
the 9th of September, 1842, after the territorial accounts had 
been transmitted to the accounting officers for settlement, 
advanced to George Field, President of the Southern Life 
Insurance and Trust Company, and holder of the fifty bonds, 
the sum of $12,000 dollars.’” Mr. Burt reports the payment 
as part of a series of payments made to sundry parties in virtue 
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of the act of August 23, 1842, summing up as follows: “ Total 
amount paid on territorial account prior to lst January, 1843, 
$60,716.” 

The Auditor suggests that, as fifty of the bonds were deposited 
with the Southern Life Insurance and Trust Company, and 
among them the twenty-five Betton bonds, of which the present 
is one, the $12,000, received by the Company.in 1842, is to be 
charged against this bond and the other three outstanding of 
the same class, as payment on account. 

This hypothesis assumes as a fact, what is nowhere distinctly 
stated in the papers, that the $12,000 was a general advance 
to, or deposit with, the Company, and has never been repaid 
to, or otherwise settled in account with, the United States. 

I do not understand that part of the case. The sum in 
question could not have been advanced to the Company in 1842,-— 
on account of the bonds; for they had not at that time been 
recognised by the United States. If paid to the Company, for 
the definite purpose of meeting militia claims, in 1842, it could 
have had no possible relation to anything except the accounts 
of the two acts of that year. 

It does not distinctly appear, by the report, whether the 
payments of 1842, to the amount of $60,716, were paid on 
accounts duly settled at that time, and to that amount; but 
that is distinctly implied. Nor does it well appear how the 
money could otherwise have been paid. 

There was no provision at that date for anything but accounts, 
and those, classified under specific heads, and subjected to legal - 
restrictions. And the statement would imply payment of duly 
vouched accounts; because Mr. Burt proceeds to say: “Such 
was’ the state of the territorial accounts,—ezcept amounts sus- 
pended, which are not considered in this report,—on the 1st of 
January, 1843, and so it remained until the passage of the joint 
resolution of March 1, 1845.”" And yet the act of August 238, 
1842, appropriated the sum of $166,242 to the particular 
service. 

Meanwhile, what had become of the remaining $100,000 of 
the carefully detailed estimates on which the appropriation was 
based? Was it the original intention of the act of 1842 to pay 
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these one hundred bonds in addition to certain accounts? Did 
these bonds represent a part of the expenditures estimated for 
in 1842, the residue consisting of the accounts, to the amount 
of $60,716, adjusted and paid immediately as such? Or were 
the estimates excessive? Did the accounts settled to the 
amount of $60,716 pay all the expenditures? Were the bonds 
the true representatives of the $60,716 actually expended ? 
And was the bringing forward of all the bonds as a distinct 
charge, an afterthought, when it was perceived that so large a 
sum of the appropriation remained on hand? 

I cannot suppose all this. It would be to assume not only 
extreme carelessness on the part of Congress, and of the ac- 
counting officers of the Treasury, but also positive unfairness 
on the part of the authorities of the Territory. 

I think the joint resolution of April 30, 1844, serves to throw 
light on this obscure point. It provides that the payments, in 
execution of the acts of 1842, shall be marshalled, first, paying 
the amounts due to individual claimants, and secondly, those 
due to the Territory of Florida. No such distinction appeared 
in the original acts. And Mr. Bent’s report shows, pretty con- 
clusively, that all individual accounts came in.and were paid at 
once; for he says that the account, as stated at the close of 
that year, continued without change down to the enactment of 
the law, which permitted the payment of the bonds. During 
a period of more than two years, no additional accounts came 
in; from which it is presumable that none others of any conse- 
quence existed. The resolution of 1844 brought to notice the 
fact, that some portion of the accounts was due, not to indivi- 
duals, but to the Territory. But that act did not satisfy the 
contingency of the militia-debt, represented in part by loans 
contracted in the name of the Territory. The joint reso- 
lution of 1845 was passed to supply this deficiency of legisla- 
tion. 

Now, if the $12,000, paid to the Southern Life Insurance 
and Trust Company, was not settled in account at the time it 
was paid,—if it was intended at the time to be applied to bonds 
of the Territory held by the Company,—if it was legally or 
equitably applicable to such bonds, either by way of set-off, or 
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as payment made in advance,—then we are to presume that so 
it would have been applied at the time, and it would have been 
debited and settled in account against the forty-six bonds then 
paid out of the entire fifty originally deposited with that Com- 
pany. It appears, by the Auditor’s report, that a portion of 
the other fifty bonds, which had been deposited with the Union 
Bank, were adjusted in this way, a sum of money which had 
been advanced to the Bank in 1842 being charged to the bonds, 
and that charge either admitted, or at least impliedly submitted 
to, by the Bank, although the bond shave not to this day come 
into the Treasury. 

But no indication exists that any such question was made at 
that time, in regard to the bonds held by the Trust Company. 
In calling up now the payment of 1842, and urging it as a de- 
fence to this bond, the Government has to encounter the double 
difficulty, first, of not being able to prove that such was the 
understanding or intention of the parties when the payment 
was made, and secondly, of having neglected to present it as 
defence at the proper time, when it paid the first series of bonds 
held by the Company. 

That same difficulty, indeed, presents itself throughout, as an 
obstacle to this pretension of the Governmem. Even if the 
fact can be made to appear unequivocally, that the $12,000 was 
a mere advance to the Company, and still remains unpaid or 
unsettled, the legal condition of this bond will not thereby un- 
dergo change. It is true, that the bond is over-due, and that, 
if it was held by the Company after it became due, it would 
have been subject, in their hands, to any legal or equitable set- 
off in the interest of the United States. But the character of 
the bond is such as to throw the whole burden of proof in those 
respects upon the Government. It is a sealed instrument im- 
‘porting value on its face. It is apparently authentic and valid 
as an obligation. It is payable to bearer, and passes from hand 
to hand by delivery. It is in law the property of the holder, 
until the contrary be shown by proof. Going into court with 
it, against a party subject to suit, the holder would be entitled 
to a verdict on the mere exhibition of the paper, and making 
proof of the signatures, if so required. The holder, as plaintiff, 
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could not be called upon to make explanations, out of which to 
enable the defendant promisor to extract cause of defence. It 
would become necessary for the latter, in his turn, to go for- 
ward, and maintain by evidence whatever he might suppose to 
be just ground of defence. And there is no evidence, in the 
papers before me, by the exhibition of which to establish any 
one of the series of facts necessary for that purpose, whether 
possession and ownership of the bond at the date of its mata- 
rity, or previous payment by the United States. 

_ The Government, it is true, is not subject to suit, and may 
stand upon its privilege, and refuse to pay the bond, unless its 
holder will, in advance, surrender his legal rights, and proceed to 
disprove suppositions of defence, which it legally behooves the 
Government itself to prove. I do not think it would be just 
for the Government to take such a position. I think we ought 
not to stand, in such a case, upon any ground of defence rest- 
ing in supposition, and not provable at law. 

On the question, whether the Company held this bond at the 
date of its maturity or not, there is, on the face of the paper, 
evidence which would be conclusive in the absence of contra- 
dictory proofs. I allude to the memorandum dated June 6, 
1845, as hereinbefore quoted at length, the tenor of which im- 
plies that the bond had, at or before that date, ceased to be the 
property of the Trust Company. It was not then aqubject to 
set-off, because it was not yet due; it had not been cancelled in 
any way, or otherwise discredited by mark of payment; and 
its currency as negotiable paper, payable to bearer, and trans- 
ferable by delivery, could not be impaired by reagon of any 
payment of money to a previous holder, without proof that such 
payment attached to the particular paper in law, and that the 
transferee had notice of the fact. And the prima facie vali- 
dity, which it thus possessed at the time of the transfer, would 
continue as well after as before maturity. Nay, it is by no 
means clear that any such a general payment would attach to 
the particular paper, even if the transfer did not take place 
until after its maturity. 

I advise, therefore, that this bond constitutes a . valid demand 
against the Government. 
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As to the interest upon it, to which point the Auditor very 
properly calls your attention, it is very clear that no interest is 
due subsequently to the maturity of the bond. Since that time, 
the holder has held it in his own wrong. The Government stood 
ready to pay it the moment it was due. But the holder was 
not bound to call for payment before that day. He had the 
right to continue to hold it, by way of investment, or for what- 
ever other inducement, with interest running on to maturity, 
just in the same way as the many présent holders of the unma- 
tured interest-bearing stocks of the United States persist in 
retaining them, in despite of the readiness and earnest endea- 
vors of the Government to anticipate the day of obligatory 
payment, and effect immediate discharge. 

I do not know that any question of sufficiency of appropria- 
tion exists in the case. To determine whether the payments 
called for in execution of the acts of 1842 have exhausted the 
special appropriation, an account of the appropriation must be 
stated, to do which accurately it will be necessary to analyze 
all the militia accounts paid in 1842, and also the militia ac- 
counts represented by the one hundred bonds. I doubt whether 
the accounts of the latter class are confined to those mentioned 
in the acts of 1842. There is nothing in the language of the 
joint resolution of March 1, 1855, which absolutely confines it 
to those accounts; while the act of March 3, 1845, in providing 
for other accounts, extends the appropriation therefor, as we 
have seen, indefinitely. And the two legislative acts of the 
Territory of Florida, in virtue of which the bonds were issued, 
aro general in their terms, and authorize the bonds to be issued 
for the service of any militia lawfully called into the field by 
the Governor. (Acts of March 2, 1839, and March 4, 18389, 
Duval’s Compilation, p. 412, 414.) 

I have the honor to be, very respectfully, 
C. CUSHING. 
Hon. JEFFERSON DAVIS, 
Secretary of War. 
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BROWNELL’S CASE. 


The statutes concerning disability pensions in the Navy, refer to two species 
of disability: one, the particular disability in right of which the party’s 
name was placed on the pension roll, and which may not necessarily unfit 
suoh party for sea-service; and another disability, that of incapacity for sea- 
service, in which latter case only, pension may be cumulated upon pay to a 
prescribed amount, to be determined according to the destination given to 
the party by the Secretary of the Navy. 


ATTORNEY GENERAL’S OFFICE, 
January 14, 1857. 


Sir: Your letter of the 28th of September last calls my 
attention to a previous communication, enclosing a report of 
the Second Comptroller of February 7, 1855, to which was 
afterwards added a second report of the same officer of April 
17, 1855. Upon which you inquire whether my opinion of 
September 14, 1854, in the case of Lieutenant Brownell, is to 
be considered the rule in appropriations for navy pensions under 
the act of August 10, 1848. 

That opinion did not profess to construe the act to which you 
refer. The facts of the case did not require the construction 
of that act, but of a private act, that of February 18, 1847, 
by which Lieutenant Brownell’s name was placed on the roll of 
navy pensioners, after his application to that effect had, as it 
would seem, been rejected by the proper Department. The only 
question then before me was whether, in being placed on the 
roll by special act, Lieutenant Brownell acquired any larger 
privileges than other officers of the navy, who had established 
their right to enter upon the pension roll by operation of the 
standing laws of the land. He contended that he did; that he 
was exempt from restrictions to which they were subject; and 
that, unlike them, he was entitled to receive pension as of course, 
at all times when he was not receiving the duty-pay of his grade 
in the Navy. 

I thought otherwise, both for general reasons, and because 
of the tenor of the private act itself. I continue of the same 
opinion. 

The question of the rights of Lieutenant Brownell, or of any 
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other officer, under the act of August 11, 1848, is a very differ- 
ent one, depending on a particular condition of this act. It 
runs as follows :— 

“The act of April 80, 1844, shall not be so construed as to 
exclude officers, seamen, or marines from their pension when 
disabled from sea-service: Provided, That the whole amount 
received by the pensioner, including pay for service and pensjon, 
shall not exceed his lowest duty-pay.” (ix Stat. at Large, p. 
2838.) 

Lieutenant Brownell, when his case came before me, had not 
put himself on the footing of this act, but considerately elected 
not so to do. The reason of this we have reported by the 
Second Comptroller. Disability for sea-service is the sine qua 
non of the act of 1848; and such disability is a condition to be 
found by the Secretary of the Navy. That condition may 
exist for a time, and then the pension goes on; or it may cease, 
and then the pension stops. Whereas, upon the premises of 
Lieutenant Brownell’s construction of the private act in his 
behalf, he would, if not on active duty, have been entitled to his 
pension at all times, irrespective of disability for sea-service. 
When overruled in this by the opinion of the Second Comp- 
troller and by mine, he proceeded to make a new case, that of 
the act of 1848, by presenting a disability certificate under the 
hand of the Secretary of the Navy. 

I have in part anticipated my view of the act of August 11, 
1848, in these remarks on the case of Lieutenant Brownell. 
But the subject requires more distinct exposition. 

The state of the law on the subject of navy pensions, par- 
ticularly those of‘invalids, is rendered obscure by one of the 
common causes of obscurity in the statutes, namely, the succes- 
sion of partial or occasional provisions, requiring to be recon- 
ciled with one another, and with general provisions regarding 
the service and pay of the Navy. In all such cases, the only 
path to certainty is to pass through the whole series from some 
proper point of departure. 

The act of March 3, 1835, providing for the pay of officers 
of the Navy, has different rates of pay, not only for grades, 
but also for quality of service; attributing one rate of pay to 
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an officer in command,—then a lower rate to the same officer 
on other duty,—still less if he be waiting orders,—and the 
lowest rate if on furlough. (iv Stat. at Large, p. 755.) The 
legislation concerning pensions becomes intelligible by reference 
to these provisions. 

By the act of April 23, 1800, it is enacted “that every offi- 
cer, Seaman, and marine, disabled in the line of his duty, shall 
be entitled to receive for life, or during his disability, a pension 
from the United States, according to the nature and degree of 
his disability, not exceeding one-half of his monthly pay.” (ii 
Stat. at Large, p. 53.) 

Without looking at intermediate me we may pass at once 
to that of August 16, 1841, which contains the following section. 

“Sec. 2. That no officer, seaman, or marine, entitled to a 
pension from the Navy Pension Fund, who receives pay from 
the public Treasury, shall receive more from the said fund than 
is sufficient to make the whole amount received from both the 
_ above-named sources equal to the pay fixed by law for the grade 
- to which the officer, seaman, or marine, may belong, as an officer 
in the services in which he may be engaged, during the year, so 
that no officer shall receive pay at the same time both as a pen- 
sioner and an officer in the service.’’ (v Stat. at Large, p. 440.) 

This absolute prohibition of the addition of pension to pay, 
was modified by a provision of the act of April 30, 1844, as 
follows : 

‘No person in the Army, Navy, or Marine Corps, shall be 
allowed to draw both a pension as an invalid and the pay of his 
rank or station in the service, unless the alleged disability, for 
which the pension was granted, be such as to have occasioned 
his employment in a lower grade, or in some civil branch of the 
service.” (v Stat. at Large, p. 656.) 

Here, the faculty of receiving pension in addition to pay, is 
made to depend on the actual employment of the party, as 
either in a lower grade, or in some civil branch of the service. 
That rule proved to be a very imperfect one, and difficult to 
apply. It was changed by the act of August 11, 1848, which 
declares: 

‘‘ That the act approved April 30, 1844, shall not be so con- 
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strued as to exclude officers, seamen, or marines, from their 
pensions when disabled for sea-service.” (iv Stat. at Large, p. 
282.) , 

This act, without repealing those peculiar conditions of the 
act of 1844, under which a party might receive pay and pen- 
sion both, introduces a new one, that of disability for sea- 
service. 

As the law stood before, there was no question of disability, 
except the special disability, on the proof of which the pension 
was granted. That might or might not be such disability as 
unfitted the party for séa-service. 

Another description of disability was now enacted, as the 
test, not of the right to be on the pension roll, but of the right, 
being on it, to receive pension added to pay. 

If, besides being disabled specially, and so entitled to be on 
the pension roll, the party is also disabled generally, either by 
reason of that or any cause of disability, so as to be unfit for 
sea-service, then he.may receive, in pay and pension both, a 
sum equal to the lowest duty-pay of his grade, although not 
employed in a lower grade, but only waiting orders, or on fur- 
lough. But, if not disabled for sea-service, the last act leaves 
his case just where it stood before, as regulated by the act of 
1844, that is, incapable of cumulating pension upon pay, unless 
affected with such disability as compels him to take employment 
in @ lower grade, or in some civil branch of the service. He can 
avoid- this predicament only by being reported as disabled for 
sea-service ; in which event he will probably have been placed 
on leave or on furlough, and may then cumulate pension upon 
pay to the prescribed amount. But the Secretary may refuse 
or withdraw a certificate of disability for sea-service, and yet 
not employ the party in a lower grade, or in any civil branch 
of the service, and so he be confined to furlough or leave-pay 
without pension, according to the judgment of his qualifica- 
tions and merits entertained at the Department. 

I am, very respectfully, 
C. CUSHING. 

Hon. RoBert McCLE.uann, 

Secretary of the Interior. 
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DUPLICATE OFFICES. 


There is no provision of the Constitution, or of any statute, which forbids the 
performance of the duty of two distinct offices by the same person. 

The various provisions of law, forbidding extra allowance or additional pay for 
extra service, imply extra service, pay or allowance in the same office, not 
distinct service in distinct offices. 


ATTORNEY GENERAL'S OFFICE, 
January 17, 1857. 


Srr: The Second Comptroller having, because of legal ob- 
jections, suspended certain accounts of Brevet Colonel R. E. 
Lee, and also of Major R. B. Lee, you transmitted the same to 
me for consideration. 

The accounts of Brevet Colonel] Lee it was deemed convenient 
to refer to Congress, and thus that question has been disposed of. 

Remains the question on the accounts of Major Lee, which 
is this; Major Lee was Treasurer of the Board, appointed under 
the 6th section of the Army Appropriation Act of August 31, 
1852, to pags on the claims for supplies furnished to volunteers 
serving under the command of Captain Fremont, in California. 
(x Stat. at Large, p. 108.) That board employed a clerk in the 
War Department, to serve as their clerk, at occasions and times 
compatible with his duties at the Department, and proposed to 
allow him compensation on such employment and service, which . 
compensation entered into the accounts rendered by Major Lee. 
And the question 1s, whether such compensation can be lawfully 
allowed and paid? 

The Second Comptroller has come to a negative conclusion 
in this respect, on consideration of the successive and various 
provisions of statute, which forbid the allowance of extra com- 
pensation to clerks in the Departments. 

I have had occasion mof than once to examine and to com- 
ment upon the series of provisions in question. (See Opinion 
of August 18, 1853, in Hardin’s Case; and of June 25, 1854, 
in Stubb’s Case, vol. vi, p. 80 & 583.) 

I think the first inquiry here is, whether there be any pro- 
vision of law, which forbids the holding of two distinct offices 
or appointments by the same person ? 
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I am not aware of the existence of any such provision. A 
clause of the act of September 30, 1850, forbids the allowance 
to one individual of “the salaries of two different offices, on 
account of having performed the duties thereof at the same 
time.” (ix Stat. at Large, p. 542.) This provision has been 
construed by my immediate predecessor, (Mr. Crittenden,) and 
also by Chief Justice Taney, as not applying to the present 
question. It means, that a person, holding one office, shall not 
receive the salary of another, which he does not hold, but of 
which he merely performs the duty, by temporary appointment, 
in place of the proprietor of the office. (See Opinions, vol. vy, 
p- 765; and vol. vi, p. 84.) 

Indeed, more than one of the provisions of statute in ques- 
tion expressly speaks of the same person as holding two distinct 
offices. (See Act of August 31, 1852, s. 2 and s. 18, x Stat. at 
Large, p. 97 & 100.) 

Let us dwell for a moment on some of these prohibitory pro- 
visions, and consider deliberately what they really enact. 

In a single session, the second of the Twenty-nigth Congress, 
we have three successive enactments on the subject. The act 
of May 18, 1842, provides that “‘no allowance shall be made 
for any extra service, which any clerk or other officer may be 
required-to perform.’’ (v Stat. at Large, p. 487.) The act of 
August 22, 1842, provides that no officer shall receive “ any 
additional pay, extra allowance, or compensation, in any form 
whatever, for the disbursement of public money, or for any 
other service whatever,’’ unless the same shall be authorized by 
express law. (v Stat. at Large, p. 510.) And the act of Au- 
gust 26, 1842, repeats the declaration that “no allowance or 
compensation shall be made for any extra service, whatever, 
which any clerk or other officer may be required to perform.” 
(v Stat. at Large, -p. 525.) ; 

Now, as to the phrases “‘ extra allowance,” “‘ additional pay,” 
** extra service,’’—it seems clear that they imply service extra in 
the particular office, pay additional in the particular office, 
allowance extra in the particular office. They do not import, 
either necessarily or naturally, a different office, and service, 
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pay, or allowance, in that different office. .That consideration 
disposes of the first and third of the three enactments. 

As to the intermediate enactment, and the phrase in it, “any 
other service whatever,”’ that seems to be construed, by the 
context,—“ disbursement of public money, or any other service 
whatever,”’—which continues the implication that reference is 
intended here to service of an officer in the line of his duty, 
and under his particular appointment, not specific service ap- 
. pertaining to another and a distinct commission. 

At any rate, such is the construction of these provisions en- 
tertained and expressed by the Chief Justice and by Mr. Crit- 
tenden, as above cited, which construction has been left uncon- 
tradicted by Congress. 

My own reasoning as to the case of Mr. Stubbs, in the opin- 
ion hereinbefore cited, discriminates in the same sense. The 
question there was of duties diverse in subject-matter, but 
analogous in their nature, assigned to a clerk in the Department 
of State. He had but one appointment to office, and all the 
duties performed by him were performed in that single office, 
by lawful order of the Secretary. 

The present is a very different case ,that of a separate office, 
under distinct authority, and with appropriate functions. It 
seems to me that the prohibitory enactments do not extend to 
such a case; and that, therefore, the sum paid in this respect, 
if reasonable in itself, may be lawfully allowed to Major Lee. 

I have the honor to be, very respectfully, 
C. CUSHING. 

Hon. JEFFERSON vo 

Secretary of War. 
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STEINER’S CASE. 


Whether, when an officer of the Army, while under charge of any military 
offence, is dismissed from the service by the President, he may afterwards 
be arrested and tried by court martial for the offence, dubitatur. 


ATTORNEY GENERAL'S OFFICE, 
January 20, 1857. 

Str: Your letter of the 12th of August referred to me, by 
direction of the President, a note from H. P. Brewster, of the 
9th of August, addressed to the Adjutant General, informing 
him that Dr. J. M. Steiner, late Assistant Surgeon in the Army, 
was on that day in the city, ready to meet charges preferred 
against him, and that he would leave the city the next day, the 
10th, upon which the President requires my opinion of the 
power to try him by a military court, under the particular cir- 
cumstances of the case. 

Dr. Steiner was under or subject to charges, for breach of ar- 
rest, of killing his commanding officer, and for desertion. (See 
Opinion of April 7, 1854.) 

It is understood that, for the homicide involved in killing 
his commanding officer, he had been indicted for murder; and 
tried and acquitted before a civil court in the State of Texas. 

Afterwards he was dropped from the rolls by order of May 
9th, 1856, in the following words: 

‘“‘ Assistant Surgeon Josephus M. Steiner, of the medical 
corps of the Army, having for a long time absented himself from 
his station without leave, and having obstinately refused to re- 
turn thereto and subject himself to the command of his lawful 
superiors, 1s hereby dropped from the rolls of the Army. 

: FRANKLIN PIERCE.”’ 

The legal question, which the case presents, seems to be, 
whether a dismissed officer can be tried by court martial for a 
military offence, committed by him prior to his dismission. 

There is no express provision in the statutes to settle this 
question definitely one way or the other; nor is there, so far as 
my knowledge extends, any authoritative adjudication on the 
subject, at least in the United States. 
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In the English books of military law, while it is admitted 
that the terms of the mutiny act apparently confine its opera- 
tion to those who are actually either in commission or in pay, 
yet it continues to be asserted, by one writer after another, from 
Tytler down to Hough, that an officer or soldier, for any crime 
committed while he was in commission, or on pay, can be brought 
to trial before a court martial after being dismissed or discharged. 
(Tytler’s Essay, p. 113; Hough’s Precedents, p. 6, 616.) 

All these authors base their opinion upon one and the same 
precedent, the case of Lord George Sackville. Lord George, a 
general officer, was deprived of his military command and com- 
mission, without having been brought to trial, for imputed mis- 
conduct in the battle of Minden. Hereupon he demanded a 
court martial; and the question of the competency of such a 
court in the case was referred to the opinion of the twelve 
judges, who, as Tytler says, by their answer, unanimously de- 
clared that “they saw no ground to doubt of the legality of 
the jurisdiction of a court martial in those circumstances.” 

I have not been able to find a report of this decision, nor 
indeed any complete report of the trial of Lord George. I am 
left in doubt therefore as to the * circumstances,”’ in considera- 
tion of which the judges so ruled. Was it that, by the party 
himself demanding a court martial, the question of jurisdiction 
was precluded? Or was there, in the order appointing the court, 
and ‘submitting him to the jurisdiction, some exercise of royal 
power, for instance, restoration to the service pro hac vice, ex- 
press or implied, sogas to modify the question of jurisdiction ? 
Certain it is, that, in limiting their decision to the circumstances. 
of the case, the court abstained from deciding whether, in the case 
of a dismissed officer, a court martial may be held in tnvitum. 
The military authorities, therefore, have too hastily assumed 
that a comprehensive rule was established in that case; and no 
other case, to the same point, has come under my observation. 
The continual reference to this case down to the present day 
implies that the precedent has not been followed in England. 

It may well be that the case of Lord George Sackville should 
have been left to stand alone. It was doubtful enough upon its 
merits. To be sure, the court martial was of opinion that he 
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had been guilty of disobedience of orders, upon which they pro- 
ceed to pronounce, as the further opinion of the court, ‘that 
the said Lord George Sackville is and he is hereby judged unfit 
to serve his majesty in any military capacity whatever.” (An- 
nual Register, 1760, p. 178. See also Smollett’s England, vol. 
xiii, p. 271.) Such a sentence, it is clear, effected nothing but 
the temporary disgrace of Lord George. For, notwithstanding 
the sentence, the crown might afterwards have restored him to 
military command. He seems to have been sacrificed to the 
resentment of his commander, Prince Ferdinand of Brunswick, 
and to that of George II. Nor did this sentence permanently 
affect either his honor or public standing, since, in the next reign, 
he was made a peer in hjs own right, and was in the ministry 
for many years. 

Here, then, the English precedents stop. And the only 
American case reported by no means comes up to the present 
question. It is that of a seaman in the Navy, whose term of 
enlistment was to expire on the 5th day of a certain month; 
who, on the 3d day of that month was guilty of a military 
offence; and against whom, on the day following, that is the 
4th, charges were preferred, which resulted in the assembly of 
@ court martial for his trial on the 18th of the same month. 
Thereupon he was brought by writ of habeas corpus before a 
justice of the Supreme Court of the State in which the inci- 
dents occurred, (Massachusetts,) and that court, on consultation, 
held that the court martial had jurisdiction; and that it might 
legally proceed in the trial. (AmericamJurist, April, 18380.) 
* This decision, and the reasons upon which it was founded, are 
referred to with approbation by De Hart. (Observations, p. 
85.) But De Hart adds: 

‘Tt must be borne in mind, however, that in all such cases 
which may occur, the decision quoted goes only to maintain the 
prosecution, if commenced before the time at which the prisoner 
is entitled to claim his discharge. If once lawfully discharged 
the service, he could not afterwards be arrested, or held amena- 
ble to trial by military court, for a military offence committed 
during the period of his military service.” 

Besides which, it is obvious to see that the case of a seaman, 
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(or soldier,) whose term of enlistment expires whilst he is under 
charges, is very different from that of an officer, who, in the 
game circumstances, is dismissed by the President. 

So that we must take it as a point not yet decided in this 
country, even if the opinion in Lord George Sackville’s case 
can be considered as having decided it in England. And it 
remains to see what light is thrown upon the subject by the 
principles of our own public law. 

De Hart discusses the question intelligently, presenting with 
force the considerations, which render it inconvenient that the 
punishment of a military offence should be intercepted by the 
party going out of service meanwhile; but still admitting the 
dificulty of maintaining the military jurisdiction afterwards, 
without the aid of express provision of statute. 

I think these difficulties are very serious. It is true, that a 
malfeasor in civil office, a defaulting collector of customs for 
instance, is not the less indictable after going out of office; but 
that is by force of the statute; and, moreover, that case apper- 
tains to the civil authority, which is a general, not a special, 
jurisdiction, and which operates in all times and circumstances. 
The same remark applies to the case of the impeachment of a 
party for a misdemeanor committed while previously in office ; 
in addition to which, impeachment has its own peculiar penalty, 
disqualification not pardonable; while sentence of disqualification 
by court martial can have no permanent effect, since it may be 
pardoned -at any time; nay, in such a case, re-nomination to 
office would operate as constructive pardon, if there. were no 
pardon in terms. That is to say, in the case of an officer dis- 
missed, the effective field of sentence by court martial would be 
narrowed down to the infliction of personal punishment, such 
as fine, imprisonment, or death. 

It is not usual to punish officers by fine, save indirectly, by 
the stoppage of pay; nor is it usual to punish commissioned 
officers with imprisonment, (Tytler, p. 817,) unless, perhaps, in 
eases of embezzlement. (Stocqueler’s British Officer, p. 239.) 
Remains for such a case one mode of punishment, of undoubted 
applicability to an officer at all times, for due cause, and appli- 
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cable practically at least to a dismissed officer, to wit, death, 
the appropriate punishment of mutiny and desertion. 

Thus we arrive at a point, from which we cannot fail to per- 
ceive that, if the question be made in the present case, it must 
be made under circumstances calculated to throw the utmost 
possible weight into the scale of doubts of jurisdiction, since 
the courts of law habitually lean to the side of life. 

Moreover, in the present case, the question of jurisdiction 
as affected by dismissal, would be complicated with that of 
jurisdiction as affected by the trial in the State of Texas. I 
have said, heretofore, and still think, that trial for a civil offence 
does not constitute an answer to the charge for military offence. 
But it would not tend to procure a right decision of either ques- 
tion to have them both come up in the same case. 

Tytler notices the apparent objection to the trial of a dis- 
missed officer by court martial, arising from the language of 
the mutiny acts, which in terms restrict the military jurisdiction 
to officers in commission or on pay. That objection is not less 
applicable in the United States, where military courts are a 
special forum for the land and sea forces only, by express pro- 
vision of the Constitution. 

Contingencies will undoubtedly occur, in which it becomes 
desirable to drop from the rolls a deserting officer, in order to 
supply his place by promotion; where, still, due regard to 
the principles of justice, and the discipline of the service, unite 
to call for the exemplary punishment of the offender. Can it 
be inflicted without authority of statute? That is the doubt. 

On a recent occasion, dropped officers of the Navy have been 
referred to a military court; but that was under special circum- 
stances, and by special act of Congress. (Act of January 12, 
1857.) 

I should, for all these reasons, have been reluctant to advise 
an attempt to make the question here, even if the letter of Mr. 
Brewster to the Department had afforded sufficient notice for 
due consideration and consequent action. But no such oppor- 
tunity existed in the present case. The letter is dated on Sat- 
urday, and the next day was Sunday, (August 9 and 10, 1856); 
so that the question came up, in fact, after the time of that 
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notice had passed. This circumstance contributes to impel me 
to let the point of law go unresolved, until circumstances shall 
occur to demand its determination, whether in a new case, or 
in some other relation of that of Dr. Steiner. 


I have the honor to be, very respectfully, 
C. CUSHING. 
Hon. JEFFERSON Davis, : 


Secretary of War. 


EMINENT DOMAIN OF TEXAS. 


The eminent domain of the Mexican Republic in Texas passed to the new 
Republic or State, and never vested intermediately in the United States. 

If, however, such eminent domain could have been held in suspense, it would 
have heen vested in the State on its admission into the Union, in virtue of 
the inherent co-equality of the several States. 

All lands in America are held by titles derived from the Government, and whe- 
ther with or without express reservation, are held by the grantee and his 
assigns, subject to the eminent domain of the Government. . 

Constitutional provisions for securing indemnity to private persons, for pro- 
perty taken for public uses, impliedly recognise the reserved right of the 
Government. 

On these points the law is substantially the same, hpth in Spanish and British 


America. 


ATTORNEY GENERAL'S OFFICE, 
January 26, 1857. 

Sir: You referred to me some time since a letter from Gene- 
ral Smith, in command of the Department of Texas, suggesting 
@ question in regard to the possible rights of the Government 
in the site of Fort Brown. 

It appeared by the papers that much controversy as to the 
ownership of. that site had been raised between sundry parties, 
some claiming by conveyance or inheritance under an original 
grant from the crown of Spain, and others under alleged col- 
lateral sources of title, more especially that of pretended com- 
mon rights (egidos) of the city of Matamoros; and the inquiry 
was whether the United States could not go behind all these 
titles, and stand on the alleged right of the Spanish crown to 

resume, temporarily at least, any. grant or part of it, if the 
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land should be required for public uses, such as those of a mili- 
tary nature. 

The legal effect of any express reservation in the original 
grant by Spain, if such were inserted therein, would depend on 
its own merits, and could only be judged by the inspection of 
the original title papers, or authentic copies. If a specific 
right of re-entry was retained by Spain, it might be that such 
right would remain as a permanent charge on the lands, in the 
hands of another government. 

But such a sovereign right, if existing, would belong to the 
new sovereign proprietor of the country, namely, the State of 
Texas, not the United States, which never possessed any public 
domain in that State. Texas was at no time territory of the 
United States. It oceupies, relatively to the Union, the same 
position as each of the original thirteen States. The right of 
eminent domain belongs to it by title anterior to, and of course 
independent of, its accession to the Union. And were it not 
so, still the eminent domain of its own territory would pass to 
it on its admission into the Union, in virtue of the inherent 
equality of the several States. (Opinion of October 24, 1855, 
vol. vii, p. 571.) 

This consideration has yet larger scope. If, instead of being 
an express reservation in the grant, the assumed right of this 
Government, as the successor of Spain or of the Mexican Re- 
public, is a general condition attaching to such grant by the 
particular law of those countries,—then again it is but a ques- 
tion, in substance, of the eminent domain. 

All land titles in America, at least all held by men of Eu- 
ropean race, are deduced from the Government. And all sach 
lands granted are subject to the eminent domain of the Govern- 
ment, and liable to be expropriated for public uses, whether the 
servitude in question be expressed in any organic statute or 
not. A constitutional or a legislative act may require the pri- 
vate proprietor to be indemnified, if his land be taken for public 
uses; there may or may not be standing laws to prescribe the 
manner of expropriation :—however all that may be, the right 
is an element of the public law, as well'of British as of Spanish 
Amcrica. 
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In truth, neither the law of Spain nor that of Mexico, is in 
substance different from ours in this matter. (Larez, Der. Adm. 
lec. xi.) 

Nor, if it were, could that avail anything in the present case. 
In virtue of the independence of the Republic of Texas, and 
the subsequent recognition of the country lying between the 
river Nueces and the Rio Grande, as a part of that Republic or 
State, the eminent domain thereof was vested in the State of 
Texas, and all rights of property within the same became sub- 
ject to the laws of that State or of the United States. Land 
previously expropriated by Spain or Mexico, and occupied for 
public uses at the time of the change of sovereignty, would 
pass to us in the same condition. But, after that time, expro- 
priation could be made only in the forms of our own laws, 
public or municipal, which determine the relative right of the 
Government and the proprietors of land within either of the 
States, without material aid in this respect being derivable from 
the land laws of Spain or of Mexico. 

I do not go beyond the question put by General Smith, into 
that of the specific private title, which, of course, will have 
to be particularly investigated, preparatory to taking steps to 
obtain title for the United States. 

I am, very respectfully, 
C. CUSHING.' 

Hon. JEFFERSON Davis, 

Secretary of War. 


THE NAVY EFFICIENCY ACTS. 


The act to amend the act entitled ‘‘ An act to promote the efficiency of the 
Navy,” is supplemental to the latter, recognising its consequences as con- 
sammated legal facts, and providing for their continuation in form and 
substance, with provision for the re-examination of cases by court of inquiry, 
and the contingency of consequent restoration to rank or position. 

The constitution and the course of proceeding of the court of inquiry, provided 
for by the dupplementsal act, are to be governed by the general statutes, and 
by the common law military as received and practised in the Army and 
Navy. 
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The power of adding to statute regulations, in so far as regards the Army, has 
been intrusted by Congress to the Executive; but not as regards the Navy. 

The same discrepancy exists in the military law of Great Britain. 

Courts of inquiry are inherently close courts, to which defendants generally, 
and auditors and spectators occasionally, have access by permission, and not 
of right. 

The action of courts of inquiry, whether as to transactions or persons, is not 
decision, but advice only for the information of the Executive. 

There is by law no prescription of time limiting the scope of inquiry of courts 
of inquiry, whether in the Navy or the Army. 

The President, in the execution of this law, may appoint one court of inquiry, 
or a plurality of courts, in his discretion. 

The act, in requiring investigation of the fitness for the naval service, physi- 
cal, mental, professional, and moral, of officers displaced by the previous act, 
is co-extensive with the latter in scope, and corresponds in this respect with 
the pre-existing statute-rules for the government of the Navy. 

The court of inquiry takes jurisdiction of each case only in virtue of an order 
of the Secretary of the Navy, founded on written request of an officer, which 
officer occupies the position of actor before the court, affirming his fitness 
for reappointment by the President. 

The same court may proceed to investigate any number of cases, if so ordered, 
but it must be sworn separately on each case, and make report thereon 
separately to the Executive. 

Investigation of the fitness of persons, physical, mental, professional, and 
moral, for commissions in the Army and Navy, is the ordinary fact in the 
military service of the United States: the only legal innovation here being 
the substitution of a court of inquiry, in the place of a board of officers or 
other executive agents of investigation. 

The authority of the court of inquiry on the general question of fitness, in 
either of its branches, comprehends personal observation, inspection or 
examination of the party, evidence of specific facta, and professional opinions 
on the whole case or any of its material constituent parts. 

By the military as well as by the civil law, courts have authority to commis- 
sion experts for the examination of all questions of mental or physical 
disability. 

Proof of specific facts of imputed immorality, as also proof negativing the im- 
putation of any such specific fact, must be of specific nature, not mere 
opinion and reputation. 

But opinions are admissible on the general question of naval fitness in all its 
elements, including testimony of particular facts illustrative of character and 
reputation. 

Witnesses in such a case, expressing opinions or testifying to reputation or 
estimation of character, on whichever side they testify, may be cross- 
examined. 

Official letters on file, contemporaneous with, or a part of, the incidents to which 
they relate, are competent evidence both for and against a party; as are 
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official letters which he may have received at the termination of a particular 
service: the same being, however, subject to explanations. 
Neither letters of recommendation, nor of condemnation, nor certificates pre- 
pared for the occasion, nor even ez parte affidavits, are competent evidence. 
The court has discretion, subject to fixed rules of law, as to motions of delay 
for obtaining the attendance of witnesses. 

The act of Congress, in constituting the court of inquiry, impliedly suggests 
the suspension of other modes of relieving displaced officers by the mere act 
and initiation of the President. 


ATTORNEY GENERAL'S OFFICE, 
January 31, 1857. 

Srr: I have the honor to acknowledge the reception of your 
letter of the 18th instant, submitting to me sundry questions 
of the construction of an act of Congress approved the 16th 
inst., entitled ‘ An act to amend an act entitled ‘ An act to pro- 
mote the efficiency of the Navy.’ ” 

Of the provisions contained in the six sections of this act, 
_ all, except one, are supplemental to the act which it purports to 
amend, covering precisely the same ground. 

That exception, the Sth section, enacts “that captains in 
command of squadrons shal] be denominated flag officers.’ This 
provision is in the right direction, towards the delivery of the 
mind of the United States from the superstitious influences, 
which have so long resisted the ascription of proper names of 
command to superior officers in the Navy, while admitting such 
in the Army. In the latter, it never seems to have been sup- 
posed that paramount considerations of public policy require us 
to stop at the rank of “‘ captain,’ and to apply that appellation 
- indiscriminately to all field and general officers. 

Saving in this particular respect, the act is homogeneous in 
character. It recognises the enactments of the amended act, 
and its consequences as consummated legal facts, and provides 
for their continuation in form and substance. It assumes, how- 
ever, that officers of the Navy, in execution of the amended 
act, had been dropped, or placed on a reserved list, pursuant to 
the report of the board of officers constituted by that act, do 
or may desire to have their cases reconsidered in some other 
form and manner: to which end the present act authorizes the 
examination of all such cases by court of 1 inquiry, and makes 
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provision for the contingency of restorations to rank or position 
thus arising, so as to reconcile the same to the amended act, and 
to other laws. Various provisions are subjoined for the benefit 
of dropped officers not restored, and of such officers as may 
not be withdrawn from the reserved list of the Navy. 

I propose, in response to your questions, to consider, first, 
the instrumentality or agency of investigation provided by this 
act, and the laws by which the same is constituted and gov- 
erned; secondly, the subject-matter of inquiry, and the limits 
and scope thereof; and, thirdly, the manner and process of in- 
vestigation. 

As touching the first and second of these great heads of 
reflection, the important words of the act are, in effect, that, 
upon the written request, made in due time, “of any officer of 
the Navy affected by the act, the Secretary of the Navy shall 
cause the physical, mental, professional, and moral fitness of 
such officer for the naval service to be investigated by a court 
of inquiry, which shall be governed by the laws and regulations 
which now govern courts of inquiry.’’ 

In so far as regards the legal character of the agent or in- 
strument of investigation, it seems to me that the phrase “court 
of inquiry’’ covers the whole matter. The superadded phrase, 
‘which shall be governed by the laws and regulations which 
now govern courts of inquiry,” does not confer any independent 
power. Of course, unless the contrary be enacted, every 
“court of inquiry” is to be governed by existing laws. It must 
be so: for such is the inherent vis termini. Indeed, while the 
phrase adds no force to what precedes, it possibly takes some 
away. It is true, the word “governed” is a limited one, and 
capable of being so construed as to imply that the contemplated 
court of inquiry need not be constituted according to existing 
laws, that is, to unfetter the hands of the Secretary of the 
Navy in this respect. But that is not the necessary intendment 
of the clause. The added particular phrase may be treated as 
declaratory only, and as not possessed of any relative or re- 
flected action on the previous general phrase; in a word, as 
confined in statute efficacy to its own particularity, Examples 
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of this occasionally occur. I think that such here is the true 
legal intendment, as well as the actual intention of Congress. 

In my construction of the whole clause, it is to be understood 
as if jt read,— a court of inquiry, to be constituted and gov- 
erned in accordance with existing laws and regulations.”” And 
let us now see what these laws and regulations are, so far as 
they may be pertinent to the subject-matter. 

' Of statute law on courts of inquiry in the Navy, we have 
the following, and no more, in the act of August 20, 1800, en- 
acting ‘‘ Rules and regulations * * for the government of the 
Navy of the United States,”’ namely : 

_ “Sec. 2. Art. I. That courts of inquiry may be ordered by 
the President of the United States, the Secretary of the Navy, 
or the commander of a fleet or squadron, provided such court 
shall not consist of more than three members, who shall be com- 
missioned officers, and-a judge advocate, or a person to do duty 
as such ; and such courts shall have power to summon witnesses, 
administer oaths, and punish contempt, in the same manner as 
courts martial. But such courts shall merely state facts, and 
not give their opinion, unless required so to do in the order for 
convening; and the party whose conduct shall be the subject of 
inquiry, shall have permission to cross-examine all the witnesses. 

“Art. IZ. The proceedings of courts of inquiry shall be au- 
thenticated by the signature of the president of the court and | 
judge advocate, and shall, in all cases not capital, or extending 
to the dismission of a commissioned or warrant officer, be evi- 
dence before a court martial, provided oral testimony cannot be 
obtained. 

“Art. III. The judge advocate, or person officiating ag such, 
shall administer to the members the following oath or affir- | 
mation : 

*“¢You do swear (or affirm) well and truly to examine and 
inquire, according to the evidence, into the matter now before 
you, without partiality or prejudice.’ 

‘‘ After which the president shall administer to the judge 
advocate,.or person officiating as such, the following oath or 
affirmation : 

‘“‘¢You do swear (or affirm) truly to record the proceedings 
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of this court, and the evidence to be given in the case in hear- 
ing.’’’ (ii Stat. at Large, p. 52.) ; 

Such is the sum total of pre-existing statute law relative ex- 
pressly to naval courts of inquiry. @s 

The present statute modifies the general statute, pro hae 
vice. 

First, it expressly requires of the court of inquiry things, 
which it might not otherwise do, unless required in orders, 
namely, t6 report specially, not results only, but minutes of 
evidence and circumstantial “ finding’ as to the fitness of the 
officers dropped or reserved under the late act, and recom- 
mendation as to the future ‘‘ position and rank’’ to be held by 
such officers in the Navy. 

Secondly, the language of the act impliedly provides, that 
the court is to inquire into the case of every such officer at his 
‘“‘requeat.”’ I think it follows that the court cannot take juris- 
diction of any case save upon specific orders of the Secretary 
of the Navy to that effect, that it must be organized on oe 
case, and render its report separately in each case. 

Some difference of views on this point, as a question of gene- 
ral practice, occurs in the law books; and it is discussed in con- 
flicting opinions of Attorneys General Berrien and Taney, (Ed. 
1851, pp. 675 and 7838.) They concur in thinking it a question 
more of form than substance, which may be lawfully determined 
either way, by the usage, if not by the instructions, of the De- 
partment. 

I have preferred in my own practice, whether as judge advo- 
cate, or as member of courts martial and courts of inquiry, to 
make up, at least in all cases of magnitude, on each trial, a 
complete record in each case, so that the same might receive its 
own separate consideration at the hands . the supervising 
authority. 

The old army regulations expressly provide, that ‘when more 
prisoners than one are arraigned on different charges, before the 
same court martial, the members are liable to be challenged and 
the court is to be re-sworn at the commencement of each case, 
and the proceedings are to be made up separately and signed, 
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as if each prisoner had been tried by a separate court martial.”’ 
(Ed. 1885, Art. xxxv, No. 35.) 

Looking into the reason of the thing, we may see cause to 
discriminate between the two courses according to circum- 
stances. Thus, a court of inquiry may have in charge a com- 
prehensive subject, such as the cause.of the loss of a battle, 
the conduct of a particular corps or ship‘in a combat or engage- 
ment, the general condition of some administrative branch of 
the service, and other matters of that nature. In such a case, 
although many persons are liable to be affected by the result 
of the inquiry, still it proceeds on but ofte act of organization. 
Not so, if the subject of the action be individual persons, and 
for individual purposes. In the present instance, the statute 
seems to me to have settled the matter in conformity with the 
latter principle. 

I do not mean to say that the Secretary of the Navy must 
designate a new set of officers to constitute the court in each 
case. He may successively refer each request to the same 
court ; or he may constitute a plurality of courts, composed each 
of officers of the sme grade or mixed of several grades, or each 
of distinct grades, in his discretion; provided only, that the 
court must be sworn separately, and so report on each distinct 
case. Such, on both points, is the practice, affirmed as to one, 
and not contradicted as to the other, by the present statute. 

I repeat, then, that such are the only statute provisions on 
the subject of naval courts of inquiry. 

Those found in the “ Rules and articles for the government 
of the armies of the United States,” (Act of April 10, 1806,) 
differ from those for the Navy, in some particulars which are 
immaterial, and in one of importance, namely, the regulation 
of appointing authority. 

In the Navy, as we have seen, “the President of the United 
States, the Secretary of the Navy, or the commander of a fleet 
or squadron”’ appoints, without limitation or authority. In the 
articles of the Army the subject is introduced, and the appoint- 
ing power assumed, in these words: 

‘‘ Art. 91. In cases where the general or commanding officer 
may order a court of inquiry to examine into the nature of 
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every transaction, accusation, or imputation against any officer 
or soldier, the said court shall consist of one or more officers, 
not exceeding three, and a judge advocate, or other suitable 
person as a recorder, to reduce the evidence and proceedings 
to writing, all of whom shall be sworn to the faithful perform- 
ance of their duty. This court shall have the same power to 
summon witnesses as a court martial, and to examine them on 
oath. But they shall not give their opinion on the merits of 
the case, excepting they shall be thereto specially required. 
The parties accused shall also be permitted to cross-examine 
and interrogate the witnesses, so as to investigate fully the oir- 
cumstances in the question.”’ (ii Stat. at Large, p. 370.) 

Here is the same general outline of courts of inquiry, as in 
the other service, with some changes of language, and specifi- 
eation of objects, but without mentioning the President, or the 
Secretary of War, whose power in the premises was undoubtedly 
left to be taken for granted. 

Two articles ensue, providing, as in the case of the Navy, 
for the oaths to be administered to the members and the judge 
advocate, and for the authentication and use of the proceedings, 
and containing, besides, the following sentence: 

‘¢ But as courts of mquiry may be perverted to dishonorable 
purposes, and may be considered as engines of destruction to 
military merit in the hands of weak and envious commandants, 
they are hereby prohibited, unless directed by the President of 
the United States, or demanded by the accused.’”’ (Ibidem.) 

This provision is remarkable in several respects. It is an 
example of the reason of legislation being interjected into the 
body of a particular enactment. Preambles occur in some 
few acts of Congress, and are still common in acts of Parlia- 
ment. But arguments thus incorporated into the enactment 
are of most rare occurrence in legislation. It is the more sin- 
gular in this case, seeing that the argument does not content 
itself with saying that ‘“‘ courts of inquiry may be perverted to 
dishonorable purposes,’’—as, indeed, anything else may be,— 
but goes on to characterize them,—to assert that their nature is 
to be ‘‘ engines of destruction to military merit in the hands 
of weak and envious commandants,”—and, in so speaking, not 
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only characterizes courts of inquiry, but also “‘ commandants”’ 
in the Army, assuming in them so much of tendency to be 
‘weak and envious,” that they cannot be intrusted with one 
of the ordinary incidents of military power, which remains 
freely conceded to every ‘commander of a fleet or squadron’”’ 
in the Navy. The distinction seems without reason; and the 
reflection on officers of the Army unjust and out of place. 

There is one remaining difference, of some importance in 
these respects, between the two services, a distinction the re- 
verse of that just indicated, being one which implies relative 
distrust of the Navy. — 

The act before us speaks of “the laws and regulations which 
now govern courts of inquiry.” If the term “regulations” 
was intended here, as the same word is when applied to the 
Army, that is, to signify executive regulations as distinguished 
from acts of Congress, then there is nothing to which it can 
attach. The War Department, representing the President of 
the United States in the administration of the Army, has_per- 
manent authority from Congress to make regulations in aid or 
complement of statutes. But no such power is vested in the 
Navy Department. 

The same distinction exists in the British service. ‘ Neither 
the Crown nor the Admiralty,” says Prendergast, “has any 
power to make articles of war for the Navy. These are framed 
by the legislature alone, and are to be found only in acts of 
Parliament relating to naval discipline. In this respect the 
Navy differs from the Army, for which the Crown is authorized 
by each annual mutiny act to make articles of war.” (Officers 
of the Navy, vol. i, p. 17.) 

In England this distinction is traceable historically to the 
incidents of the great controversy, between the Crown and the 
Parliament, for the separate control of the land force, which 
ended in the present system of the Army, existing, nominally 
at least, only in virtue of annual acts of Parliament. (Macau- 
lay’s His. England, vol. ili, p. 42.) The naval force meanwhile 
was left to stand on permanent laws, but with nominal exclusion 
of regulation by the Crown. (Blacks. Com. vol. i, ch. 18; 
Delafons, Naval Courts Martial, p. 334.) The reason for the 
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fundamental difference has long ceased in England, but the form 
and its consequences still subsist there. 

In the United States, we have a trace of the same original 
idea in that provision of the Constitution, which declares that 
no appropriations of money, for the support of armies, shall be 
for a larger term than two years. At the same time, the land . 
force, like that of sea, is organized in pursuance of standing 
laws, which do not require annual or even biennial re-enact- 
ment; and the reason for withholding from the Executive the 
same power to make regulations in the Navy is even less than 
it is in England. 

The distinction is rendered more flagrant by the fact that 
Congress will neither exercise nor concede the power, as respects 
the Navy. 

Thus it is that, in the matter of general regulations, the 
naval service remains where it stood forty years ago, upon the 
‘‘ Rules, regulations, and instructions for the Naval service of 
the United States,” prepared and issued in 1817, in virtue of 
special authority, and under the auspices of Secretary Crown- 
inshield. Several attempts have been made since then to reform 
the regulations, but one after another has failed for want of 
legal power ; it having been my duty, during the present admin- 
istration of the government, to pronounce that the latest of 
these essays, a perfectly well-intentioned one in itself, was 
legally inoperative for want of the authority of Congress. 
(See Opinion of April-8, 1853, vol. vi, p. 10.) 

There is nothing in the old, and only valid, naval regulations, 
which touches courts of inquiry; neither they, nor indeed 
courts martial, are so much as mentioned. 

I have also looked into the subsequent compilations, especially 
that prepared by Secretary Upshur in 1843, and the later one 
of 1853, by Secretary Kennedy, hoping to find in them rele- 
vant matters, though not of strict law, yet of suggestion or 
opinion entitled to consideration. Mr. Upshur calls attention 
to the defects: of existing legislation, and to the necessity of 
additional provisions, ‘particularly in relation to the powers 
and duties of courts martial.” (Ex. Doc., 27th Congress, 8d 
Sess., No. 148, p. 1.) He proceeds to supply some of these 
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deficiencies by articles of proposed regulation. (Ibid. p. 51.) 
The same thing is attempted more at length in Mr. Kennedy’s 
‘Orders and Instructions,’ (p. 180.) But neither of them 
contains anything which appears to affect the present subject- 
matter. 

I suppose there may be on the files of the Navy Department, 
if not instructions pertinent to the question, yet many pre- 
cedents, and probably occasional orders; but, unfortunately, it 
is not the practice of the Navy Department, as it is*of the War 
Department, to promulgate such matters in orders, and thus 
they are inaccessible, except in a few cases of printed trials, or 
when a question of military law happens to be referred to the 
Attorney General. ° 

In the Army, we not only have reports of sented trials, 
opinions on cases referred, and proceedings promulgated in 
orders, but, in the successive bodies of ‘“ General Regulations,” 
pertinent provisions more or less numerous, which are, for the 
most part, declaratory of the general law, and are, therefore, 
of use in the investigation of principles. 

For, when the act before us speaks of “the laws and regu- 
lations which now govern courts of inquiry,” it cannot be under- 
stood as confining us to the letter of the brief and imperfect 
provisions above cited of the statute for the government of the 
Navy. If it were to be so construed, we should be left wholly 
without guidance in matters of grave interest, as to which the - 
statutes are silent. We must of necessity construe the term 
‘laws’ in the act as comprehending the common law military, 
as received and practised both in the Army and Navy. Else 
it will be hardly possible to execute the act in the spirit of the 
remedial purposes manifestly contemplated by Congress in its 
enactment. 

Of this class of questions not determined by statute, there is 
one, which meets us én limine, and that is, whether the pro- 
posed court of inquiry is to proceed publicly or secretly ; to sit 
with open or with closed doors. An objection to the action of 
the board of officers, which has been much urged, is the privacy 
or confidentiality of its sessions. Witnesses are to be heard by 
the contemplated court, we know, and the officer, whose fitness 
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for service may be undergoing investigation, is to be allowed to 
cross-examine, and, of course, is to be present during the audi- 
tion of testimony. That is fixed by the statute rules for the 
government of courts of inquiry. But may any person, other 
than the witness and the party, be present at the time? Ina 
word, is it a public court or not? 

The question may be stated with greater amplitude, thus: 
What rules are to govern the court in those numerous incidents 
of its constitution and mode of action, concerning which the 
statute rules do not speak? Such as the place and time of sit- 
ting, its publicity or not, the admission or exclusion of evidence, 
the allowance of counsel, the privacy of votes, and sundry minor 
matter@ of practice and procedure. & apprehend there is but 
one possible answer to these questions, namely, that the court 
is to be governed by the general principles of military law, 
applying the analogies of a cour# martial where those are appli- 
cable, and recurring to adjudged cases, precedents ruled, autho- 
ritative legal opinions, and approved books of legal exposition, 
where there is no pertinent paramount statute rule. 

I return, for illustration, to the special question, whether the 
court shall sit with closed doors, or not? Upon this point, 
while the statute is silent, the legal authorities are unanimous, 
that a court of inquiry may be open or close, according as the 
authority ordering it shall prescribe, (Hough’s Precedents, p. 
639 ;) or, as the proposition is otherwise stated, courts of inquiry 
are inherently close courts, to which defendants generally, and 

auditors and spectators occasionally, have access by permission, 
and not of right. (Ibid. p. 640, 645. ) 

That the proceedings of a court of inquiry are not public of 
right, has been adjudged in England by very high authority, 
that of the judges assembled.in the Exchequer Chamber, in the 
strenuously litigated case of Home v. Lord F. C. Bentinck. 
The immediate question was, whether the report (including the 
evidence) of a court of inquiry be privileged matter or not! 
The judges held that it is, if so ordered by the War Office. (ii 
Brod. & Bing. p. 180.) 

While that is the doctrine as to courts of inquiry generally, 
it is more peculiarly such in the case of naval courts of inquiry, 
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at least in England. As in military courts of inquiry there, so 
in naval ones, the members are not sworn, nor the witnesses, if 
Witnesses are examined. And the naval court of inquiry reports 
the results only of its consultation, and sends in no miuutes of 
proceedings or evidence. (Delafons, Naval Courts Martial, p. 
47.) The reason is, that such courts are advisory only, either 
as to transactions or persons. (Ibid. p. 48-51.) 

As the ordinary object of a court of inquiry, except when 
called on the application of an officer for his own exculpation, 
is to ascertain facts as the groundwork of ulterior action, it is 
quite easy to imagine cases in which the whole purpose might 
be frustrated by premature publicity. (De Hart’s Military Law, 
p. 276.) Inquiry into the conduct of. an officer, with a view to 
determine whether to prefer charges or not, seems to come 
within the same reason. For such matters, it has been justly 
remarked, there is much resemblance betweer the relation of a 
grand jury to a traverse jury, and that of a court of inquiry to 
@ court martial. Still it has been quite common in our service, 
even for such cases, to have the proceedings of a court of in- 
quiry, either in part or in whole, public: which may have led to 
misapprehensions in the community as to the real nature of 
such a court, and their true legal relation to the Executive. 

But the present case, of investigation of general fitness for 
naval service of officers of the Navy, of all grades, by the 
agency of a court of inquiry, is a peculiar one, and probably 
unique, and without precedent, at least in the United States. 

You therefore discharged a necessary task of administrative 
duty in looking to this point; and, in determining that the pro- 
posed courts of inquiry shall be conducted with ordinary pub- 
licity, you have, in my judgment, not only exercised lawful 
discretion, but have exercised it wisely and well, according to 
your perceptions of public policy, the rights of individuals, and 
the general good of the Navy. 

There is another point of signal materiality, as to which the 
statute rules are silent and inexplicit, namely, of the period of 
time which the contemplated inquiry may lawfully comprehend. 
In the articles of war for the Navy, no limitation of time is 
expressed as to the matters liable to examination by courts of 


848 HON. CALEB CUSHING 


The Navy Efficiency Acts. 





inquiry. Nay, in those articles there is none as to acte cognisa- 
ble by court martial. How this omission happened, whether 
accidentally or advisedly, does not appear. The framers of 
the ‘“‘ Rules and Regulations’ incorporated in the act of Con- 
gress of April 23, 1800, could not have been ignorant of the 
English ‘ Articles and Orders’’ found in the act of Parliament 
of the 22 Geo. II., and in force throughout the British empire 
before and at the time of the separation of the American colo- 
nies from Great Britain and Ireland. Yet, with frequent simili- 
tude, and occasional identity of enactment, in the two cases, 
there is much and notable diversity. This point is among them. 
For the “‘ Articles and Orders” enact, “that no person, not flying 
from justice, shall be tried and punished by court martial for 
any naval offence, ‘unless the complaint of such offence be made 
in writing’ to the proper authority, ‘or unless a court martial 
to try such offenders shall be ordered’ by the proper authority, 
‘either avithin three years after such offence shall have been 
committed, or within one year after the return of the ship, or 
of the squadron, to which the offender shall belong, in any of 
the ports of Great Britain or Ireland, or within one year after 
the return of such offender into Great Britain or Ireland.’”’ 
(Act of 22 Geo. II., ch. 33, 8. 28.) No such provision is con- 
tained in the American ‘“ Rules and Regulations.” 

In this respect the articles of war of our Navy differ from 
those of the Army, which declare that “no person shal} be 
liable to be tried and punished by a general court martial for 
any offence, which shal] appear to have been committed more 
than two years before the issuing of the order for such trial, 
unless the person, by reason of having absented himself, shall 
not have been amenable to justice within that period.” (Art. 88.) 
And there is more or less of discussion in the books, on the 
question, whether the limitation applies or not to courts of 
inquiry. In the General Regulations of 1835, the contrary is 
laid down in positive terms. (Art. xxxv, No. 91.) This regu- 
lation, like many others of the same character in that edition, 
is not retained in the editions of 1841 and 1847, for the reason, 
probably, that it was regarded as a matter of legal right rather 
than of executive definition. Thus it happened that the ques- 
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tion came up anew not long ago, and was referred to me for con- 
sideration. I found that in Great Britain the law is well settled, 
courts of inquiry there not being subject to the limitation of 
time; that the decided balance of opinions had been the same 
way in the United States; and that all sound reason points in 
the same direction. I concluded, of course, to the same effect. ~ 
(Opin. December 30, 1853, vol. vi, p. 239.) 

The arguments on the other side of the question proceed on 
the assumption, that the sole object of a court of inquiry is the 
exculpation of some officer, the individual subject of the inquiry, 
and this in view of the ulterior. contingency of a court martial. 
It is not 80. The object of a court of inquiry is the ascertain- 
ment of facts for the information of superior authority. The 
subject of inquiry may be so broad and comprehensive in scope, 
and so general in tts nature, @hat its relation to individuals 
becomes a matter of secondary consideration. It may involve 
matters of public welfare, and of the universal good of the 
service, of which personal interests are but a single, and not the 
largest, element. And as to the exculpation of individuals, it is 
obvious that the statute of limitations but ill performs that 
office: it wholly fails to satisfy the point of honor. Hence, 
officers of the Army have not seldom sought release from the 
limitation of the statute, and it has been maintained in their 
despite as positive law, not to be dispensed with for any cause 
whatever, except such as the statute allows. (Mr. Wirt’s 
’ Opinion, July 25, 1820, ed. 1851, p. 248.) But neither the 
rule nor the reason applies to army courts of inquiry, whose 
investigations are limited, as to period, only by the discretion | 
of the President. 

The absence of any prescription of time in the navy rules 
concurs with general inferences of law, to indicate that the 
courts of inquiry of the present act are not to be considered 
subject to any statute limitation. 

‘‘ Fitness for the naval service,’’ and fitness “‘ physical, mental, 
professional, and moral,” are the proposed objects of inquiry. 
It will become evident, on the least reflection, that the law 
cannot, in justice either to the officers or the service, have 
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intended to confine the inquiry to the limits of a brief time, say 
two years, for instance, next previous to its commencement. 

What officer of conscious merit, deeming himself aggrieved 
by the action of the board of officers, can be rehabilitated, either 
in his own sentiment or that of his country, by inquiry conducted 
under the cover of a two years’ prescription, during the most or 
the whole of which time he will have been off duty, and without 
any regular means of professional manifestation? In such 
circumstances, the plea of limitation might serve to afford 
shelter to demerit, though even for that case a shelter but 
nominal and illusory, while it would be fatal to the cause of 
genuine merit. 

Passing from this personal aspect of the subject, let us look 
at its inherent nature. If there is any branch of the inquiry 
having apparent susceptibility @f narrow limitation in point of 
time, it is the question of mere physical fitness. That, in many 
cases, it would seem, could be determined by simple ocular 
inspection. Yet the prima facie satisfactoriness of such a test 
disappears on more thought. There may be apparent or present 
physical disability, which the history of the case will show to be 
transitory, as there may also be equally fallacious apparent or 
present physical ability. To ascertain the truth either of the 
physical ability or the physical disability, it may be necessary 
to follow the party through his career of active service. And 
yet years may have elapsed since he was in command, or on 
other duty, whether at sea or ashore. 

Moreover, the design of the new law is to afford to officers 
the opportunity of negativing assumed disability, involving 
question of the graduation of its consequences, according to its 
causes or nature. All that precludes the idea of any arbitrary 
limitation of time. : 

These considerations present themselves to us with augmented 
urgency, when we come to the question of mental, professional, 
and moral fitness. That is the case of the man in action, with 
all his natural qualities, his acquirements, general and special, 
and his character and habits, as they have exhibited themselves 
on the great stage of life. 

It sometimes happens that fitness or unfitness for a speciality 
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of public duty, civil or military, is manifested and established 
in a moment, by a single act; but that is a rare exception to 
the general rule. We still continue to ponder upon and to 
debate the acts and the qualities of the most eminent and the 
best known personages in history, notwithstanding that their 
entire lives are spread out before us like a map or a picture. 

Without, however, going so deep into the subject as that, it 
suffices to see that the fitness or unfitness of persons for a 
particular appointment to office,—which is the precise matter of 
the proposed cvurt of inquiry,—and that office one requiring and. 
presupposing special qualifications, both natural and acquired,— 
depends, or can or may depend, on a mass of facts, covering 
more or less of time, and constituting the history of the person. 
These facts it is the duty of the President, in all cases of nomi- 
nation to office, to determine as he best may, by personal or by 
communicated knowledge. : 

Take, for example, a series of pertinent cases in recent action 
of the President, where the whole question of “physical, mental, 
professional, and moral fitness’ came up, namely, the appoint- 
ment of a number of new officers of the Army. In the selection 
of a new brigadier general and of new field officers, was the 
President to zgnore all evidence of merit or demerit, except 
such as the last two years afforded? Could he not look far 
back beyond those two years, to the eventful days of the active 
service of men in the campaigns of Mexico? Most undoubtedly 
he might, should, and did so do. 

The President, in the case before us, is to have his conscience 
informed by means of a court of inquiry; which is to recom- 
mend or not, a8 it may find cause, and if it recommend, is to 
do so even to the graduation of appointments. Inquiry to such 
ends, if restricted, in range of time, to the last two years, would 
but serve to mislead, rather than to guide, the President ; would 
be unjust to the parties petitioning for rehabilitation ; would be 
unsatisfactory to the country; and would thus completely fail 
to accomplish the beneficial purposes contemplated by Congress. 

Consideration of the question of time has led me along to 
anticipate insensibly the subject-matter of investigation. I 
desire to subjoin two or three additional remarks on that point. 
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There can be no doubt as to the nature of so much of the 
inquiry as regards professional fitness for the naval service. 
That is a question of speciality, which speaks for itself. 

So it is in the matter of physical condition, which is the fa- 
miliar subject of the pension laws. 

But the act also calls for investigation of mental and moral 
fitness, and in so doing seems to have made the scope of the 
proposed inquiry co-extensive with that pursued under the pre- 
vious act. Indeed, it is difficult to see how officers, dropped or 
reserved under that act, can be restored in position and honor 
by new inquiry, unless in going over at least as much ground. 
The respective acts do not, it is true, employ the same language 
to designate the matter of inquiry; the former speaking of ca- 
pability or incapability, competency or incompetency, to perform, 
promptly and efficiently, all duty, both ashore and afloat ; and the 
latter speaking of physical, mental, professional, and moral fit- 
ness for the naval service. I think the latter phrase compre- 
hends all the contents of the former,—in one respect more ex- 
plicitly so, perhaps, namely, in mentioning mental and moral, as 
well as physical and professional, fitness. | 

As to this point, there is nothing of innovation, or contradic- 
tion of pre-existing law, in either of the acts. Qualities of 
mind, things moral as distinguished from things physical,-—not 
only courage, promptitude, efficiency, but patriotism, honor, vir- 
tue,—and the opposites of each, as cowardice, negligence, insuf- 
ficiency, disaffection, dissoluteness,—are expressly mentioned, 
either for praise or blame, as the case may be, in the rules for 
the government of the Navy. (Art. i, iii, iv, v, vi.) 

I come now to the important subject of the manner of inves- 
tigation. That is a matter wholly independent of the question 
who it is that investigates. Here the initiatory question is,— 
who is to go forward in the investigation ? 

I think that point is definitely and conclusively settled by 
the whole tenor of the act. 

An officer, who was formerly in the Navy, but is not now, 
desires to return to it, either for active service, or for place in 
the reserved list, whether on leave of absence, or furlough; or 
an officer in the reserved list desires to be replaced on active — 
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service, or at least, if on furlough, to be put on leave of absence. 
In either case, he prefers a written request that the Secretary 
of the Navy will cause his fitness for the desired new commis- 
sion to be investigated. His written request is the foundation 
of the procedure. It is not the case of unfitness charged by 


the Secretary, and to be proved against the party in the form’ 


of accusation. On the contrary, it is the case of fitness af- 
firmed by the party as the ground of claim on his part to be 
restored ;—that is, to be renominated, reappointed, and recom- 
missioned,—to a specified rank or place in the navy. In all 
this, it it is impossible for me to doubt that the party making 
such request is the actor,—that he presents himself to the court 
of inquiry,—that he affirms, and assumes the responsibility of 
establishing his affirmation, if he may, subject to such course 
of negation and of negative proof, as the interests of the ser- 
vice and the due administration of law shall seem to require. 

I think the conclusion is important in its personal relation to 
the officers, much more than to the question of procedure. It 
is not made the duty or the right of the Secretary of the Navy 
to subject these officers to a public investigation, by court of 
inquiry, of their physical, mental, professional, and moral fit- 
ness for the naval service. If that be done, it is with their 
consent, and on their own direct application, they resolving for 
themselves all the personal considerations involved in the nature 
and form of the inquiry. 

As & mere question of procedure, or of order in the exhibi- 
tion of proofs and reasons, the consideration of which shall go 
forward in the inquiry of qualification for office, whether the 
affirmative or negative proposition, is no wise material except 
in the contingency of balanced evidence, when the relation of 
the onus of proof or argument to the mental action of the de- 
termining judgment may become of moment. 

What shall constitute proof or ground of decision, is the im- 
portant question. In some relations of the subject, that 1s per- 
fectly clear ; in others, not so. 

Suppose, in the routine of the business of the Navy Depart- 
ment, the ordinary question,to present itself, whether a partic- 


ular officer be physically able for sea service or not. It may 
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arise on the application of such officer for active service and 
command. In that case, the applicant affirms ability, either 
expressly or impliedly, and is to satisfy the Secretary of the 
Navy of the fact, if the Secretary doubts and desires the fact 
to be investigated. Or, it may be, the party seeks a disability 
pension, and then he affirms disability, and is to prove it to the 
satisfaction of the Secretary. In either case, the ability or 
disability is to be proved by such evidence as laws and regula- 
tions prescribe ; and the evidence will be substantially the same, 
however the question comes up, whether affirmatively or nega- 
tively, and whoever is to judge of it, whether the Secretary di- 
rectly, or some person or persons duly appointed to hear the 
evidence and judge of its effect. 

Now, that is one of the precise matters to be investigated by 
the proposed court of inquiry. There can be no doubt, in 
such case, as to what is to be proved and how proved. It is 
familiar matter in the business of the government. The record 
history of the party, inspection of his person, evidence of spe- 
cific facts, certified or sworn opinions of experts on the whole 
case,—all these are the common elements of proof on the ques- 
tion of physical ability or disability, and must form the elements 
here,—with but one singularity, and that immaterial as to the 
thing to be proved, namely, that the proof is to be submitted 
to a court of inquiry, and by that court canvassed and Repertes 
upon for the information of the President. 

Take another supposition, that of mental infirmity, which is 
want of mental fitness for service :—whether that infirmity be 
natural or superinduced, and, if the latter, by what causes; 
and whether such mental infirmity consist of imbecile intelli 
gence only, or of eccentric irregularity of mind, or of absolute 
dementia. Has not such a matter, in all its comprehension and 
varieties, familiar examples in the business of the Department ? 
Is it not perfectly plain, that such a question, like that of 
physical condition, is, or may be, investigated by means of the 
record history of the party, personal observation or inspection, 
evidence of specific facts, and opinion of experts on the whole 
caso ? 

To be sure, it has not been the general custom to investigate 
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the question of mental fitness for office, and still less that of 
moral fitness, by means of legal evidence, and before a court 
eo nomine. In general, the desired knowledge on these points 
has been obtained by means of informal evidence, such as con- 
stitutes the usual foundation of appointments by the President 
in concurrence with the Senate. But when Congress require 
this to be done in a given class of cases, it can be done by 
formal proof, as well as by informal; and the innovation here 
will consist in the form of proof, its publicity, and its being 
found and reported by a court of inquiry,—without involving 
any radical change in the substance of the matter investigated, 
or in the logical question presented for the decision of the 
Executive. 

I say, it has not been the general practice to investigate, by 
means of public evidence, the physical, mental, and moral fit- 
ness of applicants for office; but we shall see, in the sequel, 
that, in regard to several classes of cases, such is, in some 
degree, the established legal rule of the government. 

It remains only to speak of the question of professional fit- 
ness. As to that, pertinent examples offer themselves at once 
in familiar laws and usages. 

Thus, by the act of March 24, 1828, it is provided, that no 
person shall receive the appointment of assistant surgeon, or of 
surgeon, in the Navy, unless he shall have been examined and 
approved by a board of naval surgeons designated for that pur- 
pose by the Secretary of the Navy. (iv Stat. at Large, p. 313.) 
So, by the act of June 30, 1834, it is enacted, almost in the 
same terms, that assistant surgeons and surgeons, for the Army, 
must be examined by an army medical board, designated by 
the Secretary of War. (iv Stat. at Large, p. 714.) There is a 
provision of the same nature in regard to engineers for the 
steam service of the Navy. (ix Stat. at Large, p. 625.) All 
these, it is undeniable, are cases of professional fitness for 


. 


office, investigated by special agency independent of, or in 


addition to, the ordinary means of knowledge employed by the 
Executive. | 
Similar means of inquiry exist in regard to a numerous class 


396 HON. CALEB CUSHING 


The Navy Efficiency Acts. 





of civil appointments, that of classified clerks in several of the 
,executive departments. (x Stat. at Large, p. 209.) 

True it is, that, in all these cases, the investigation of profes- 
sional fitness is by personal examination, not by witnesses. 
But that is a distinction of form, not of substance. The exami- 
nation, in the above-mentioned cases, covers the field of mental, 
physical, and professional fitness. It may not be exhaustive, 
but it is comprehensive so far as it goes; and its result is a 
finding of facts, on what is proof, though not the only possible 
proof. The army medical board, or the board of naval sur- 
geons, will not pass a candidate, who is physically unfit, or 
mentally unfit, or professionally unfit. If he is blind, or with- 
out hands, or the use of them, or of defective or alienated 
understanding, and destitute of medical or surgical science or 
experience, the examiners will perceive or discover this, and 
will not approve him, that is, will not recommend him as pos- 
sessed of mental, physical, and professional fitness for appoint- 
ment. The testimony of witnesses might afford more know- 
ledge on some points, while on others it would furnish less; 
and the law presumes that other elements of the general ques- 
tion of fitness will be duly considered by the President and 
Senate. 

Investigation, it is true, also, is made in these cases by a 
board of examiners, not by a court of inquiry. But that is a 
question of the agent of investigation, not of its matter or 
manner. And the members of a so-called court of inquiry, 
that is, an authorized body of capable and experienced naval 
officers, are appropriate judges of the question of general fitness 
for the military branch of the naval service, just as a board of 
naval surgeons are of the question of special fitness for the 
duties of the surgical branch of the service. There is not a 
diversity of logical essence in the two cases; but only as to 
some of the objects or elements of inquiry. 

But we have two remaining classes of cases, which compre- 
hend all the conditions of the question, to wit, original appoint- 

“ments to the Army and Navy. Cadets and midshipmen are 
examined again and again, before they reach the point at which 
they are capable to receive commissions. The ordeal, which 
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the officers of the two great branches of the military service 
have to pass through, is in principle the same, though in details 
differing as the nature of each demands. The system of the 
Naval Academy embraces the very matter here in question, of 
‘physical, mental, professional, and moral fitness for the naval 
service.” The facts to be investigated are the same in each 
case ; the investigators are the same in substance, that is, supe- 
rior officers of the particular service; and the manner of inves- 
tigation differs in secondary points of form, rather than of 
material essence. The fitness of the young candidate for a 
commission in the Army or Navy is tested by the record of his 
anterior service for a series of years: by personal examination ; 
by specific facts; and by the opinion of experts, the officers in 
charge of either academy. These are the very descriptions of 
proof, which, as we have seen, are now habitually applied, by 
or under the direction of the Secretary of the Navy, to ques- 
tions of mental or physical disability affecting naval officers of 
all ranks ; and the same descriptions of proof, we see, are alike 
applicable by their nature to the entire general question of fit- 
ness for commission in the Navy. 

What the true elements of physical, mental, professional, and 
moral fitness for the naval service are, as these are understood 
by the Government, and by the Navy itself, it is instructive to 
find circumstantially set forth in the regulations of the academy 
at Annapolis. 

It is no answer to the example of cadets and midshipmen to 
say, that they are young officers, and that the inquiry proposed 
by the act before us relates to officers, part of mature, and all 
of adult, age. That is true, but still there stands the statute. 
It makes the reappointment of dropped officers, and the 
reinstatement, either wholly or partially, of reserved officers, 
to depend on proof of their physical, mental, professional, and 
moral fitness for the naval service; and those are just the . 
conditions of primary appointment. The thing to be deter- 
mined is one and the same. The junior aspirant is to establish 
his title to appointment in the junior grades, by proof of general 
fitness therefor ; and thus, also, in the very terms of the statute, 
is the senior aspirant to establish his title to appointment anew 
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in the higher grades. The elements of proof an the former 
case will be facts of academic life, study or discipline, added to 
those of junior sea service; while, in the latter, the academic 
facts are absent, and we have those of general professional 
career only; but each set of facts has the same logical relation 
to the question of appointment to office in the Navy. 

Such being the express condition of the statute, namely, 
investigation of the physical, mental, professional, and moral 
fitness of a person for the naval service, it matters little whether 
Wwe approve its provisions or not. I can readily conceive that, 
to a naval officer of advanced years and rank, it may not be 
acceptable to seek reinstatement in office by tendering himself 
to undergo the same scrutiny of his qualifications, physical, 
mental, professional, and moral, to which junior officers are 
daily subjected. The law assumes, however, that so it may be; 
and, therefore, while it enables the officer to undergo such 
investigation, it does not authorize the imposition of it by the 
Department. 

Not only does it depend on the volition of each officer to have 
the investigation take place, but as he is not compelled to enter 
upon it, so he may at any time retire from it by withdrawing 
his application. 

However this may be, then, and whether the provisions of the 
statute be convenient ones or not, still the fact remains, that it 
propounds inquiry into substantially the same facts, and by 
substantially the same proofs, which have obtained otherwise 
already in the Navy. 

If there be any one of these forms of proof, whose admissi-— 
bility in the investigations of the proposed court of inquiry may 
be debateable, it is that of personal examination. It cannot be 
doubted that official reports,—states of service,—and other docu- 
mentary evidence on the files of the Department,—testimony as 
to specific facts of alleged bad or good conduct,—and opinions of 
experts,—are proper for the consideration of the court. Such 
are among the received methods of investigating fitness,— 
qualification,—wherever the question arises in the courts of 
Justice, or in the multifarious relations of public and private life. 

But every person, it may be said, has the right to rest 
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his case upon external proofs, without submitting to personal 
inspection or examination and possible self-crimination. 

That is partly truth, and partly error. 

First, in the ordinary business of life, the inspection, exami- 
nation, personal interrogation, formal or informal, of candidates 
for office, 1s the ordinary and all but universal faot. 

Secondly, the same process enters largely into public affairs, 
as we have already noticed, in questions of appointment, espe- 
cially as to offices of a professional nature. 

Thirdly, in all questions of mental or physical disability, the 

process of personal inspection or inquiry is the received one of 
the courts of law; as in cases of corporeal malformation, 
(Rogers’ Ec. Law, p. 641,) or of insanity of mind, (ii Greenl. 
Ev. p. 370.) We have precisely the same thing under the 
technical name of a medical survey in the Army and Navy. 
_ Finally, as to mere professional fitness, we have seen how, in 
great classes of appointments to office, civil or military, exami- 
nation is the regular method of inquiry. If the process, on such 
a question, be less usual in courts of justice, it is because direct 
questions of candidacy for office are comparatively infrequent 
in such courts. But where such questions come directly before 
the courts, they are, sometimes at least, if not commonly, solved 
by personal examination, as in the case of admission to practice 
as an attorney or counsellor. So it is in cases where the 
question of professional fitness comes up indirectly. Thus, if a 
person be tendered to testify as an expert, he may be examined, 
on oath even, as to his qualifications. In general, however, the 
question of professional fitness arises in controversies of the 
execution of contracts in suits against physicians, lawyers, and 
others, for unskilfulness ; in actions of slander ; in processes of 
mandamus or quo warranto; and in other matters, where the 
party, whose professional fitness is in issue, stands on his rights 
of contentious litigation. 

On the whole, as to the issue of professional fitness, of general 
qualification as officers, it seems to me that the parties cannot 
well decline the personal inquiry and observation of the court, 
or inspection by experts under its order, in those cases where a 
survey is usual in the Navy. If the inquiry should resolve 
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itself into a question of some specific fact as evidence of pro- 
fessional unfitness, of some alleged misconduct or insufficiency 
in command, as it may, then the party can stand upon his rights, 
and have the question tried by extrinsic proofs. But, if the 
inquiry be the general one of professional qualification, as such, 
and apart from any particular imputed fact of delinquency, to 
shun personal inquiry and observation would imply something, 
in that respect, to conceal. No officer, therefore, who, by 
requesting the investigation in his case, puts in issue the whole 
question of professional fitness, will desire that the investigation 
shall be conducted in a manner imperfect or unsatisfactory. 
He will choose to have his professional fitness demonstrated by 
the ordinary proofs of such a fact. Of course, he will present 
himself in person, so as to invite, nay, to challenge, personal 
observation. 

As to the inquiry of moral fitness, that is apparently one of 
more difficulty, because of its gravity; which, however, does 
not serve to withdraw it from the scope of settled legal principle. 
It is an issue, which arises occasionally in ordinary judicial 
proceedings ; as, for instance, in allegations of the unfitness of a 
parent for the custody or guardianship of children by reason 
of immorality; and therefore precedents are not wanting to 
show what, in civil courts, is the line of proof and of competent 
evidence on such a question. The great case of Wellesley v. 
the Duke of Beaufort is a modern and very complete example 
of this class of cases. (ii Bligh, N.S. p. 124; ii Russ. p. 1.) 

In all such cases, proof of specific facts of imputed immo- 
rality, as also proof negativing the imputation of any specific 
fact, must, of course, be of a specific nature, and cannot rest 
on testimony of mere opinion and reputation. , 

But the question of habits or qualities of mind, or intellectual 
or moral traits and characteristics, is referable to its own appro- 
priate rules of evidence. 

There is a class of cases, in which these rules have been con- 
sidered somewhat, namely, in libel suits, where the question of 
character bears on that of damages. (See the cases collected 
in Hare & Wallace’s Cases, vol. i, p. 207.) Individual cases 
of interest and pertinency occur in the reports of legal adjudi- 
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cations, as the charge of general cruelty of conduct in a parent, 
(Stone v. Varney, vii Metc., p. 86,) and of drunkenness in the 
master and manager of print works, (Wright v. Schroeder, ii 
Curtis, C. C. R., 548.) Discussions of the same sort arise in 
ordinary criminal prosecutions, evidence of the character of the 
accused being admissible on both sides, when proposed and com- 
menced by him. (Roscoe’s Crim. Ev., ed. Sharswood, p. 96.) 
It is unnecessary, however, to go into either of these two classes 
of cases at length, as the authorities of military law to the same 
point abound. 

In the first place, the authorities concur in stating that, in 
military courts, evidence as to general character 1s, under various 
circumstances, receivable. 

Secondly, they determine that, where a particular quality of 
character is in issue, then proof as to that particular quality 
may be taken; and also as to any general quality, which is 
pertinent to the question of the particular quality. As illus- 
trations of this, it will suffice to cite a few authorities only, the 
explanations on the subject being especially full and explicit in 
those of our own country. (Ex. gratia, Hough’s Practice, p. 
877; Hough’s Precedent’s, p. 745; Simmons’ Practice, p. 480; 
O’Brien’s Mil. Law, p. 171; De Hart’s Mil. Law, p. 345.) 
Indubitably, therefore, opinions are admissible on the question 
of naval fitness in all its elements. It is in some respects a 
mere question of character. That is not a collateral thing here, 
but is the very issue to be tried. On such an issue, it has been 
well determined, that the impression, which a combination or 
succession of incidents made on the mind of brother officers at 
the time they occurred, being knowledge cotemporaneous with 
the circumstances under investigatién, is competent evidence, 
even if unsupported by statement of specific facts, and still 
more if thus confirmed. Persons having competent means of 
information, brother officers, or others, can state their own 
experience of the party’s character, as likewise their general 
knowledge of his reputation; and they may, of course, testify 
to particular facts in their own knowledge, illustrative of his 
character and reputation. 

Doubt is expressed in some of the military law-books on the 
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point, whether witnesses, as to character and reputation, are 
subject to cross-examination. (Kennedy on Courts-martial, p. 
93.) But the value of an opinion as to a general fact, such as 
reputation, quality of character, or personal habits, will depend 
on means of knowledge, which require explanation; and therefore 
the better conclusion is, that witnesses expressing opinions, or 
testifying to reputation, or estimation of character, on whichever 
side they testify, may be cross-examined. (McNaghten’s Anno- 
tations, p. 187; Hough’s Military Law Authorities, p. 98; 
Griffith’s Notes, p. 72.) 

I have spoken thus fully on the subject of opinions, as distin- 
guished from specific facts, because the tenor of your questions 
appears to call for it. I apprehend, however, that the necessary 
course of proceeding on the part of any officer, whose case may 
undergo investigation, will dispose of most of the debateable 
points in this relation. He must begin by producing evidence, 
of some sort, to the point of his alleged fitness; and thus, 
according to all the authorities, he will open the inquiry, not 
only of character as a personal fact, but also as a fact in 
estimation, that is, reputation. In the evidence, which he offers, 
there cannot fail to be some of this nature. 

He will produce, it may be, letters of the superior officers 
under whom he served, or of the Department. If there be any 
letters of this description, cotemporaneous with, or a part of, 
the incidents to which they refer, they will, in my judgment, be 
competent evidence both for and against a party. It may have 
happened to an officer to be reported, either favorably or unfa- 
vorably. He may been approved or condemned by his com- 
mander or the Department. And if such letters be received as 
evidence on one side of the question, they must on both sides. 
Mere letters of recommendation would not be evidence, nor 
would certificates, prepared for the occasion, be; instead of such 
letters, the law requires testimony on oath, whether delivered 
orally in open court, or by depositions. Nor, indeed, as to that, 
would ex parte affidavits be competent evidence. (Hickman’s 
Naval Courts-martial, p. 72.) But official letters, which an 
officer may have received at the termination of a particular 
service or tour of duty, are a part of the res geste, and are 
admissible, subject, of course, to explanations. 


TO THE SECRETARY OF THE NAVY. 363 
The Navy Efficiency Acts. 


Whether by producing such letters, or by bringing witnesses 
to fitness or character, in one way or the other, the party 
himself will of necessity put that question in issue, and open up 
all its legal relations and consequences. For, as we have already 
seen, he is the actor affirming fitness for appointment, not a 
defendant charged by the Department. 

You suggest consideration of possible inconvenience by reason 
of absent officers being needed to testify. Undoubtedly that 
may be the cause of delay in some cases. I apprehend, however, 
that any abuse in this respect can be prevented by the court, 
which, on the motion to postpone because of absent witnesses, 
may, as is usual in all courts, require the party making the 
motion to state what he expects or desires to prove, so that its 
materiality may be seen, and so also that the other party may, 
if he see fit, agree that the absent witness will so testify, and 
thus dispense with his attendance. In all such questions the 
jadge advocate acts for the Government. 

There is one great class of cases at the common law, more 
frequent in England than in the United States, and yet not 
without examples here, which illustrate the nature of the pro- 
posed investigation. I mean, suits for restoration to civil office 
by process of mandamus or quo warranto, where the party 
claims the office of legal night. In those cases, the issue some- 
times is one of mere law, such as power to remove. Quite as 
often it is a question of fact, such as legal incapacity, or mental 
or physical incapacity, whether general or by reason of specific 
‘traits of character. At the common law, there have been va- 
rious offices of skill and science, which the party could be de- 
prived of only if deficient in the requisite qualifications. (Co. 
Lit. 3.) Thus, occasionally, in the case of officers of justice, objec- 
tion of professional unskilfulness, or mental unfitness, has been 
presented in the courts of law as cause of deprivation. So 
there may be question of striking an attorney's name from the 
rolls, or of restoring it, on motion. So questions of moral fit- 
ness have come in issue, as the allegation of the habit or in- 
firmity of drunkenness. (Rex v. Taylor, iii Salk. 281.) In a 
great multiplicity of cases of this nature, we have precedents 
of the question of fitness for office, general and special, being 
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regularly tried in the courts by legal evidence, as in the trial 
of any other question of fact,—with, of course, adjudication as 
to the proper forms of proofs applicable to such an issue. I 
have preferred, however, to call your attention more particularly 
to cases in the action of the Government, and to such as are 
specific to the Navy or the Army. 

I trust the foregoing observations will constitute a sufficiently 
complete response to the several questions which you propound. 
In replying to them, it has been my aim simply to expound the 
law as it is. In doing this, however, one refle¢tion of an inci- 
dental nature has continually pressed itself on my mind, and 
which it may not be improper here to state. 

In this act, the question of fitness for appointment to the 
superior military grades in the Navy is made the subject of ju- 
diczal inquiry for the information of the President. 

Inquiries to that end are a part of the established system in 
certain specialities of the service, and also at the incipiency of 
commissions in general, both in the Army and the Navy; which 
inquiries have the same substantial object as the present, and 
involve the same facts, but are not conducted in judicial forms, 
nor with technicalities of legal procedure. All such inquiries, 
heretofore, have been committed to boards of officers, to lay 
foundation for the action of the President. 

When the new act is compared with that to which it succeeds, 
it will be seen that the effect is to place the two methods of in- 
vestigation in presence, and to afford to dropped and reserved 
officers the election, either of leaving their cases to the routine 
of executive action, of which such boards are a component part, 
or of removing them from the field of mere executive action to 
that of judicial inquiry. The new act intercepts, of course, 
and precludes, practically, if not in law, any executive action 
in the same direction. In transferring the initiative, in all 
future stages of the transaction, to the officers themselves, it, 
for the time being at least, and in administrative effect, takes 
that initiative away from the President. 

I have the honor to be, 





C. CUSHING. 
Hon. James C. Dossiy, 
Secretary of the Navy. 
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MARTIAL LAW. 


Consideration of the nature of martial law. 

Under the Constitution of the United States, the power to suspend the writ of 
habeas corpus belongs exclusively to Congress. 

The power to suspend the laws, and substitute military in the place of civil 
authority, is not within the legal attributes of a governor of one of the Ter- 
ritories. 


ATTORNEY GENERAL’S OFFICE, 
February 3, 1857. 


Sir: You referred to me on n the 9th ult. some correspondence 
on the subject of a proclamation of martial law in the Territory 
of Washington by its Governor, including a letter from Chief 
Justice Lander, of that territory, with accompanying docu- 
ments; adding the inquiry whether, in my opinion, the papers 
required anything more than acknowledgment of reception by 
the Department. I do not perceive that they do. | 

In so far as the Governor’s acts are liable to exception, in a 
legal point of view, as involving invasion of the rights of indi- 
viduals, those acts fall under the jurisdiction of the judicial 
tribunals of the Territory. 

Their executive relation has been already considered and dis- 
posed of by the Executive. 

If open to animadversion in any other point of view, as, for 
instance, by impeachment, that is not a question the considera- 
tion of which belongs to the Department of State. 

Permit me to say, before leaving the case, that the extreme 
indeterminateness and vagueness of exciting conceptions, on this 
particular subject, are a matter of regret, and the removal 
thereof a desideratum in our constitutional jurisprudence. 

What is martial law? What is meant by the proclamation of 
martial law? Who has power to declare martial law? How 
does such a state exist lawfully, and what are the effects of its 
existence? All these are questions of great interest, to which, 
however, it is not easy to find satisfactory answer. 

Sir Matthew Hale observes that ‘‘ Martial law is not in truth 
and reality a law; but something indulged rather than allowed 
as a law: the necessity of government, order, and discipline in 
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an army is that only which gives these laws a countenance.” 
(History Com. Law, p. 39.) “This proposition is a mere com- 
posite blunder, a total misapprehension of the matter. It con- 
founds martial law and law military ; it ascribes to the former 
the uses of the latter; it erroneously assumes that the govern- 
ment of a body of troops is a necessity more than that of a 
body of civilians or citizens. It confounds and confuses all the 
relations of the subject, and is an apt illustration of the incom- 
pleteness of the notions of the common law jurists of Eng- 
land, in regard to matters not comprehended in that limited 
branch of legal science. 

Even at a later day, in England, when some glimmerings of 
light on the subject had begun to appear, the nature of martial 
law remained without accurate appreciation in Westminster Hall. 

Thus in the great case of Grant v. Sir Charles Gould, 
Lord Loughborough said that ‘the essence of martial law con- 
sists in its being @ jurisdiction over all mzlttary persons in all 
circumstances.”” And because military men are triable for 
many offences, and have their personal rights for the most part 
regulated by the common law,—‘ Therefore,” he says, “it is 
totally inaccurate to state martial law as having any place what- 
ever within the realm of Great Britain.” (ii H. Blackst., p. 98.) 

All that is “totally inaccurate.” Military law, it is now 
perfectly understood in England, is a branch of the law of the 
land, applicable only to certain acts of a particular class of 
persons, and administered by special tribunals, but neither in 
that nor in any other respect essentially differing, as to founda- 
tion in constitutional reason, from admiralty, ecclesiastical, or 
indeed chancery and common law. 

It is not the “‘ absence of law’’ supposed by Sir Matthew Hale; 
nor is it under any circumstances the “ martial law’ imagined by 
Lord Loughborough. It is the system of rules for the govern- 
ment of the army and navy established by successive acts of 
Parliament. 

What, then, is martial law? 

A recent commentator, Stephen, undertakes to define it as 
follows: ‘‘ Martial law may be defined as the law, whatever it 
may be, which is imposed by the military power; and has now 
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no place in the institutions of this country (England,) unless 
the articles of war established under the acts just mentioned be 
considered as of that character.’”’ (Commentaries, vol. ii, p. 
602, note.) Here, again, is pitiable confusion; for the articles 
of war are not a law “imposed by the military power,’ nor is 
martial law the law of the articles of war at all, nor is martial 
law confined in its origin to the military power as the source of 
Its existence. 

In fine, the common law authorities and commentators afford 
no clue to what martial law, as understood in England, really 
is; but, much light is thrown upon the subject by debates in 
Parliament, and by facts in the executiye action of Govern- 
ment. 

Proceedings by martial law are somewhat discussed in a de- 
bate of the year 1824, occasioned by the trial of a missionary 
in Demerara for alleged complicity with treason, the trial hay- 
ing been before a military commission, after the proclamation 
of martial law by the competent authorities of the Colony. 
But the particular case is so mixed up with the negro-emanci- 
pation question that the debates regarding it afford compara- 
tively little instruction. (Hansard’s Parl. Deb. N. 8. vol. xi.) 

There is a later debate, that on the proclamation of martial 
law in Ceylon by its Governor, the Earl of Torrington, in 
which Earl Grey, in accordance with the advice of Lord Cot- 
tenham, Lord Campbell, and Sir J. Jervis, said: ‘“‘ What is 
called proclaiming martial law is no law at all; but merely for 
the sake of public safety, in circumstances of great emergency, 
setting aside all law, and acting under the military power: a 
proceeding which requires to be followed by an act of indem- . 
nity when the disturbances are at an end.” (Hansard, 3d series, 
vol. cxv, p. 880.) 

But, in the same debate, the Duke of Wellington described 
martial law, as he had himself administered it, in terms, which 
Earl Grey assumes to signify the same thing of which he speaks, 
but which, in reality, import a very different thing. ‘ He’’ (the 
Duke of Wellington) ‘“‘ contended that martial law was neither 
more nor less than the will of the general who commands the 
army. In fact, martial law was no law at all. Therefore the 
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general, who declared martial law, and commanded that it should 
be carried into effect, was bound to lay down distinctly the rules, 
and regulations, and limits, according to which his will was to 
be carried out. Now, he had in another country carried on 
martial law: that was to say, he had governed a large part of 
the population of a country by his own will. But then what 
did he do? He declared that the country should be governed 
according to its own national laws, and he carried into execution 
that will. He governed the country strictly by the laws of the 
country, and he governed it with such moderation, he must say, 
that political servants and judges, who had at first fled, or had 
been expelled, afterwards consented to act under his direction. 
The judges sat in the courts of law, conducting their judicial 
business, and administering the law by his authority.” (Ibid.) 

I do not know whether, in these remarks, the Duke of Wel- 
lington referred to incidents occurring whilst he conducted 
military operations in Portugal and Spain, or in France, or in 
the East Indies. His language would comprehend either. That 
is, he may have proclaimed or exercised martial law in @ coun- 
try invaded, which he was defending against the invader, as in 
Spain or Portugal, or he may have done the same as an invader 
in France or India.’ He probably had both cases in his mind. 
But each one of these cases was quite distinct from that in the 
mind of Ear] Grey, which was of martial law as a purely do- 
mestic fact, proclaimed in time of rebellion or insurrection in 
Englan,, Ireland, or some colonial dependency of Great Bri- 
tain. 

Such is the extreme want of preciseness with which this vital 
_ question has been discussed and expounded in England. 

In this country it is still worse. Martial law is a thing not 
mentioned by name, and scarcely as much as hinted at, in the 
Constitution and statutes of the United States. And our law 
books, whether civil or military, do not afford any correct or 
useful information on the subject. O’Brien and De Hart fall 
into the ordinary train of English errors regarding it, such as 
those committed by Lord Loughborough. And, whatever there 
is of matter relevant in our books of constitutional exposition, 
is merely incidental in its nature, and very imperfect, as we 


TO THE SECRETARY OF STATE. 569 





Martial Law. 





shall see when we come to consider certain pertinent clauses of 
the Constitution. 

To comprehend the subject in all its bearings, we must begin 
by clearly distinguishing between martial law, as a foreign or 
international fact, and the same thing as a domestic or munici- 
pal fact. 

Martial law, as exercised in any country by the commander 
of w foreign army, is an element of the jus belli. It is inci- 
dental to the state of solemn war, and appertains to the law of 
nations. The commander of the invading, occupying, or con- 
quering army, rules the invaded, occupied, or conquered foreign 
country, with supreme power, limited only by international law, 
and the orders of the sovereign or government he serves or 
represents. For, by the law of nations, the occupatio bellica in 
a just war transfers the sovereign power of the enemy’s country 
to the conqueror. (Wolff’s Jus Gentium, § 863; Kluber, Droit 
des Gens, § 255; Grotius, De Jure Belli et Pacis, ed. Cocceii, 
lib. ili, cap. 8.) 

Such occupation by right of war, so long as it is military only, 
that is, flagranti bello, will be the case put by the Duke of Wel- 
lington, of all the powers of government resumed in the hands 
of the Commander-in-Chief. If any local authority continue 
to subsist, it will be with his permission only, and with power 
to do nothing, except what he in his plenary discretion, or his 
own sovercign-through him, shall see fit to authorize. The law 
of the land will have ceased to possess any proper vigor. 

Thus, while the armies of the United States occupied differ- 
ent provinces of the Mexican Republic, the respective com- 
manders were not limited in authority by any local law. They 
allowed, or rather required, the magistrates of the country, 
municipal or judicial, to continue to administer the laws of the 
country among their countrymen,—but in subjection always to 
the military power, which acted summarily and according to 
discretion, when the belligerent interests of the conqueror 
required it, and which exercised jurisdiction either summarily, 
or by means of military commissions, for the protection or the 
punishment of citizens of the United States in Mexico. 

That, it would seem, was one of the forms of martial law: a 
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violent state of things, to cease, of course, when hostilities 
should cease, and military occupation be changed into political 
occupation. (Elphinstogje v. Bedruchund, i Knapp’s Rep. p. 
338; Cross v. Harrison, xvi Howard, p. 164.) 

But these are examples of martial law administered by a 
foreign army in the enemy’s country, and do not enlighten us 
in regard to the question of martial law in one’s own country, 
and as administered by its military commanders. That isa 
case, which the law of nations does not reach. Its regulation 
is of the domestic resort of the organic laws of the country 
itself, and regarding which, as it happens, there is no definite 
or explicit legislation in the United States, as there is none in 
England. 

Accordingly, in England, as we have seen, Earl Grey assumes 
that, when martial law exists, it has no legal origin, but is a 
mere fact of necessity, to be legalized afterwards by a bill of 
indemnity, if there be occasion. I am not prepared to say 
that, under existing laws, such may not also be the case in the 
United States. 

Looking into the legislation of other countries, we shall find 
all the legal relations of this subject thoroughly explained, so 
as to furnish to us ideas at least, if not analogies, by means of 
which to appreciate some of its legal relations in the United 
States. 

Thus, in France, the law carefully defines three conditions 
of things applicable, in this relation, to a city or a given district 
of the country, namely,—the state of peace,—the state of war, 
—and the state of siege. 

1. The state of peace.—This condition exists at all times, in 
a city, or other place, not declared to be in the state of war or 
in the state of siege by the supreme political authority, nor 
placed in either of those states by circumstances. In the state 
of peace, all military men are subject to the law-military, leaving 
the civil authority untouched in its own sphere to govern all 
persons, whether civil or military in class. 

2. The state of war.—This exists in regard to vulnerable 
points of the sea-coast threatened from the sea, or in regard to 
the land frontier and other interior points, occupied or threatened 
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by the camp or the march of the enemy. This state may law- 
fully exist either in virtue of an act of the supreme political 
authority, or by force of circumstances. When it exists, the 
military authority may have to take precedence of the civil 
authority, which, nevertheless, is not deprived of its ordinary 
attributes, but in order to exercise them must of necessity 
enter into concert with the military commander. 

3. The state of siege.—This may have a lawful origin, like 
the state of war, either in an act of the political sovereignty, 
or in the necessity of circumstances. When it exists, all the 
local authority passes to the military commander, who exercises 
it in his own person, or delegates it if he please to the civil 
magistrates to be exercised by them under his orders. The 
civil law is suspended for the time being, or at least made sub- 
ordinate, and its place is taken by martial law, under the 
supreme, if not the direct, administration of the military power. 

The state of siege may exist, in a city or in a district of 
country, either by reason of the same being actually besieged 
or invested by a hostile force, or by reason of domestic insur- 
rection. In either case, it is the precise fact with which we are 
now concerned. The state of siege of the continental jurists 
is the proclamation of martial law of England and the United 
States,—only we are without law on the subject, while in other 
countries it is regulated by known limitations. (Maurice Block, 
s. voc. See also Escriche, s. voc. for similar legal provisions 
in Spain.) | 

I say, we are without law on the subject. 

The Constitution, it is true, empowers Congress to declare 
war; to raise and support armies; to provide ands maintain a 
navy; to make rules for the government of the land and naval 
forces; to provide for calling forth the militia to execute the 
laws of the Union, suppress insurrections, and repel invasions ; 
and to provide for organizing, arming, and disciplining the mili- 
tia, and for governing such part of them as may be employed 
in the service of the United States. But none of these powers 
has been exerted in the solution of the present question. 

In the amendments of the CofM&titution, among the provisions 
of general right which they contain, are some, the observance 
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of which seems incompatible with the existence of martial law, 
or indeed any other of the supposable, if not necessary, incidents 
of invasion or insurrection. But these provisions are not suffi- 
ciently definite to be of practical application to the subject- 
matter. 

In the Constitution, there is one clause, of more apparent rele- 
vancy, namely, the declaration that ‘‘ The privilege of the writ 
of habeas corpus shall not be suspended, unless when in case 
of rebellion or invasion the public safety may require it.” 
This negation of power follows the enumeration of the powers 
of Congress; but it is general in its terms; it is in the section 
of things denied, not only to Congress, but to the Federal Gov- 
- ernment as a government, and to the States. I think it must 
be considered as a negation reaching all the functionaries, 
legislative or executive, civil or military, supreme or subordi- 
nate, of the Federal Government: that is to say, that there can 
be no valid suspension of the writ of habeas corpus under the 
jurisdiction of the United States, unless when the public safety 
may require it, in cases of rebellion or invasion. And the 
opinion is expressed by the commentators on the Constitution, 
that the right to suspend the writ of habeas corpus, and also 
that of judging when the exigency has arisen, belong exclu- 
sively to Congress. (Story’s Comm., 1342; Tucker’s BL, vol. i, 
p. 292.) 

In this particular, as in many others, the Constitution has 
provided for a secondary incident, or a single fact, without pro- 
viding for the substance or for the general fact; just as when 
it gives power to establish post-roads, but says nothing of the 
transportation of the mails. It does not say that martial law 
shall not exist, unless when the public safety may require it in 
case of insurrection or invasion, but only that the writ of 
habeas corpus shall not be suspended, except in such circum- 
stances. But, if the emergency of insurrection or invasion, 
involving the public safety, be requisite to justify the suspen- 
sion of the writ of habeas corpus, surely that emergency must 
. be not the less an essential prerequisite of the proclamation of 
martial law, and of its constif®tional existence. 

We have, in Great Britain, several recent examples of acts 
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to give constitutional existence to the fact of martial law. One 
is the act of Parliament of the 3 & 4 Geo. IV, ch. 4, designed 
for the more effectual suppression of local disturbances in Ire- 
land. Another act of the same nature, that of 57 Geo. III, 
c. ili, was for the case of apprehended insurrection “in the me- 
tropolis and in many other parts of Great Btitain;” which act 
was followed, the next year, by the indemnifying act of 
58 Geo. ITI, ch. vi. These examples show, that, in the opinion - 
of the statesmen of that country, the general fact of the exist- 
ence of martial law, and its incident, the suspension of the writ 
of habeas corpus, alike require the exercise of the power of the 
supreme legislative authority. (Blackstone’s Com., vol. i, 
p. 136, Coleridges’ note; Bowyer’s Const. Law, p. 424.) 

That idea pervades the constitutional organization of the 
several States of the Union. Thus, in Massachusetts, it is 
provided, that the writ of habeas corpus “ shall not be suspended 
by the legislature, except upon the most urgent and pressing 
occasions, and for a limited time.’ In other States, while the 
exigency for the suspension of the writ is defined, as in New 
York, the suspending authority is not specified. In others 
there is express general provision as to the suspension of lay 
without specifying this writ,—the general power of su®pens 
being confided to the legislature, as in Maryland, Virginia, a 
Tennessee. The State of Pennsylvania has both provisions | 
its constitution. And it may be assumed, as a general doctrine 
of constitutional jurisprudence in all the United States, that 
the power to suspend laws, whether those granting the writ of 
habeas corpus, or any other, is vested exclusively in the legisla- 
ture of the particular State. 

How intimate the relation is, or may be, between the procla- 
mation of martial law and the suspension of the writ of habeas 
corpus, is evinced by the particular facts of the case before me,— 
it appearing, as well by the report of the Governor as by thap 
of Chief Justice Lander, that the very object, for which martial 
law was proclaimed, was to prevent the use of the writ in behalf 
of certain persons held in confinement by the military authority, 
on the charge of treasonable intercourse with hostile Indians. 
That, however, is but one of the consequences of martial law, 
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and by no means the largest or gravest of those consequences ; 
since, according to every definition of martial law, it suspends, 
for the time being, all the laws of the land, and substitutes in 
their place no law, that is, the mere will of the military com- 
mander. 

There may undoubtedly be, and have been, emergencies of 
necessity, capable of themselves to produce, and therefore to 
justify, such suspension of all law, and involving, for the time, 
the omnipotence of military power. But such a necessity is 
not of the range of mere legal questions. When martial law 
is proclaimed under circumstances of assumed necessity, the 
proclamation must be regarded as the statement of an existing 
fact, rather than the legal creation of that fact. In a belea- 
guered city, for instance, the state of siege lawfully exists, be- 
cause the city is beleaguered; and the proclamation of martial 
law, in such case, is but notice and authentication of a fact,—that 
civil authority has become suspended, of itself, by the force of 
circumstances, and that by the same force of circumstances the 
military power has had devolved upon it, without having authori- 
tatively assumed, the supreme control of affairs, in the care of 
e public safety and conservation. Such, it would seem, is 
tru@explanation of the proclamation of martial law at New 
‘leans by General Jackson. . 

As to the present case, therefore, it suffices to say, that the 
power to suspend the laws, and to substitute the military in the 
place of the civil authority, is not a power within the legal 
attributes of a governor of one of the Territories of the United 












States. 
I have the honor to be, very respectfully, 
C. CUSHING. 
Hon. WILLiAM L. Marcy, 
; Secretary of State. 
Ss) 
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ILLEGAL MILITARY EXPEDITIONS. 


Relation of the President of the United States to prosecutions on account e 
illegal military expeditions. 


ATTORNEY GENERAL'S OFFICE, 
February T, 1857. 


Sir: I eotsieed: on the 5th inst., your telegraphic dispatch 
of the previous day, in which you informed me, in substance, 
that, on the hearing before the Commissioner, in the case of the ~ 
United States v. J. W. Fabens, accused of enlisting troops 
within the southern district of New York for military service 
in: Central America, the defendant had offered in evidence a 
letter under the frank of the President, and said to be from his 
private secretary, Mr. Sidney Webster, purporting to imply 
interest in lands or colonization in Nicaragua, and in which 
dispatch you request instructions on the subject. 

I replied by telegraph the same day, stating, with the brevity 
the haste of the occasion required, that, if Mr. Fabens possessed 
any envelope with the frank of the President upon it, such 
envelope did not contain any letter of his, nor any letter —s 
with his knowledge; and adding that the President could hav 4 
no desire respecting the production or. non-production of any — 3 
letter or other paper in the pending examination, except as in- 
volved in the general desire that the facts of the case might 
fully and truly appear. 

I abstained from expressing any opinion at that time on the 
technical question of the competency of the proposed evidence, 
and do so now, out of respect for the authority of the Commis- 
sioner. 

I avail myself, however, of the opportunity to speak of the 
relation of the President to the point in euestion, more at large 
than it was in my power to do so in the moment of penning the 
above-mentioned telegraphic communication. ° 

The allegation,—insinuated rather than pronounced, in the 
fact of the offer to produce a letter from Mr. Webster, under the 
frank of the President,—that the President has connexion of 
any sort with the matter, is utterly destitute of a shadow of 
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foundation. He has not, and never had, interest in any lands, 
grants, or property whatever in Central America. He has 
never, by any act or knowledge whatever, participated, directly 
or indirectly, in the professed colonization projects of Mr. 
Fabens, or of any other person; and all suggestions reflecting 
on him in this relation, from whatever quarter they may come, 
are but false inventions, produced for the purpose of creating 
prejudice, and diverting attention from the true character of the 
acts of the persons undergoing examination before the Commis- 
- sloner. | 

You are therefore instructed to invite and challenge all possi- 
ble inquiry on the point; and, in this respect, as in all others, 
to continue to proceed, as you have done in such cases, without 
fear or favor, in the impartial performance of your whole duty 
as well to the people as to the Government of the United States. 

I have the honor to be, 
Very respectfully, 


4 


C. CUSHING. 





Hon. Joun McKeon, 
United States Attorney, New York. 
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Prosecution of parties engaged in recruiting troops at New York, for military 
service in Central America. 


ATTORNEY GENERAL’S OFFICE, 
February 8, 1857. 


Sir: The Secretary of State has referred to me your letter 
of the 21st ult., suggesting that the due prosecution of parties 
engaged in recruiting troops at New York, for military service 
in Central America, will involve some expense, and requesting 

- authority in the premises. 

The government cannot distinguish, in such a matter as this, 
between parties guilty of infraction of the laws. Hitherto, it 
has proceeded with strict impartiality against all who were 
inculpated, whether Americans or foreigners,—and whether 
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private persons, or public functionaries in right or in pretension. 
The same measure of impartial justice, which has been applied 
to the consuls of Mexico and France on the Pacific coast, and 
to those of Great Britain on the Atlantic coast, must be applied 
to all persons, of whatever degree, acting in the name or behalf 
of Nicaragua or Costa Rica. 
I an, respectfully, 
C. CUSHING. 
Hon. Joon McKeovy, -. 
United States Attorney, New York. 





GIGO’S CASE. 


When a payment has been made illegaly at the Treasury, on account of some 
specific appropriation, that does not prevent payment out of the same appro- 
priation to the rightful party, when he shall appear. 

The issue of a pension-certificate to the wrong party, does not justify the Com- 
missioner in afterwards refusing a certificate to the rightful party. 


ATTORNEY GENERAL'S OFFICE, 
February 9, 1857. 


Sir: Your communication of the 4th instant transmits papers, 
establishing the claim of Samuel Gigo to distributive share of 
pension erroneously paid to Catherine Gigo, together with the 
report of the Commissioner of Pensions in the case, and the 
corresponden¢e therein referred to; and submits, for my official 
opinion, the question whether, under the circumstances reported, 
the Commissioner has the right to refuse a certificate to said 
Gigo. 

The question presented has been repeatedly considered by 
my predecessors; and they have uniformly decided that a pay- 
ment made or certificate of payment issued to the wrong person 
was no answer to the demand of the right one. (See Mr. 
Nelson’s Opinion of December 29, 1843; and Mr. Johnson’s 
Opinions of April 19, 1849, and November 19, 1849.) 

The precise point, as a point of law, has been ruled in the 
Court of Appeals of Virginia. (Burton v. Burton, x Leigh, 
p. 599.) 
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I do not well see how the general principle can be contested. 
No depositary of money can refuse to return the deposit to its 
proprietor,—no debtor can refuse to pay his creditor,—on the 
ground of an erroneous delivery of the deposit or payment of 
the debt to the wrong person. 

There is nothing to distinguish the present case from the 
general one, except in the relation of the matter to the question 
of appropriation. Congress appropriates a sum of money for 
the payment of a class of. pensions. Out of that appropriation, 
a sum of money is paid to A, on erroneous certificate of the 
- Commissioner, which money belongs to B. Is not the appro- 
priation exhausted, so that no payment can now be lawfully 
made to the rightful party ? 

I think, on the whole, that the appropriation remains subject 
to the call of the rightful party, notwithstanding the previous 
payment to the wrongful one. The previous payment was not 
_ truly chargeable to that appropriation. The appropriation was 
not made to meet the erroneous payment. The certificate, the 
payment, and the charge of the payment to the particular head 
of appropriation, were all a series of errors, acts done by the 
Government (or its officers) in wrong of the Government. 

Take the case of a salary, for example, or any other specific 
appropriation. An appropriation is made of so many dollars, 
to pay the salary of the President, of the Chief Justice of the 
United States, of the Secretary of the Interior. By oversight, 
or negligence in some branch of the public service, the amount 
of a quarter’s salary of either of the officers mentioned is paid 
to the wrong person; to some one, for instance, who imposes a 
forged certificate on the officers of the Treasury. That fact is 
no answer to the rightful party when he appears. Nor is it a 
rightful charge on the particular appropriation. It is simply 
so much money lost to the Treasury by inadvertence in certi- 
fying, accounting, or paying, just as the same might have been 
lost by being stolen, or sunk in a steamboat, while en transitu 
from New York to New Orleans. 

The appropriation was an appropriation to pay the salary of 
Franklin Pierce, or Roger B. Taney, or Robert McClelland. 
If drawn upon to pay any other person, it is so drawn upon by 
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mere mistake, and for an object to which it was not lawfully 
applicable. It is wholly immaterial whether that other person 
was a forger falsely personating the true man, or whether it 
was some other person professedly, not pretending to be the 
person for whom the appropriation was designed; as if, for 
instance, a draft for the salary of the President had been erro- 
neously or fraudulently paid out of, and charged to, the appro- 
priation for the salary of the Chief Justice or the Secretary 
of the Interior. 

Such also seems to have been the view of Mr. Nelson, in the 
opinion of his above cited, in the case of Smith. (Dee. 29, 
1843, vol. ii, p. 1666.) 

I conclude, therefore, that the certificate ought to be issued 
and payment made to the true party, and that this can be done 
without a new appropriation, notwithstanding previous erro- 
neous payment on the erroneous certificate of the Commissioner. 


Tam, very respectfully, 


C. CUSHING. - 
Hon. Ropert McC ie.ianp, 


Secretary of the Interior. 





LECOMPTE’S CASE. 


A nomination made to the Senate by the President, of A. B. in the place of C 
D. removed, does not vacate the office. : 


ATTORNEY GENERAL’S OFFICE, 
February 10, 1857. 

si In response to your inquiry as to the payment of cur- 
rent salary to the Hon. 8S. D. Lecompte, as Chief Justice of 
the Territory of Kansas, I have the honor to state that, some 
time since, the President communicated to the Senate a message 
‘nominating J. O. H. to said office of Chief Justice, in place of 
S. D. Lecompte removed; but no letter of dismissal was ad- 
dressed to Mr. Lecompte; and the nomination of a person to 
be his successor has not yet been acted on by the Senate. 

Under these circumstances, Mr. Lecompte is, in my judgment, 
to be considered as still in office. The removal is not consum- 
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mated by the nomination, but is only to be effected by a con- 
firmation of the nomination; it is in the power, and actord- 
_ing to the practice, of the President, to recall his message, 
if he choose, and then it is as if it had never been; and even 
when, in such case, confirmation has followed nomination, still 
the incumbent remains in office until the arrival of his successor, 
or until the receipt of direct notice of dismissal by letter in the 
name of the President. (See Opinions, vol. vi, p. 87, and vol. 
vii, p. 803.) 

There is, in the statute under which this appointment is made, 
@ provision that the judges shall hold office during the period 
of four years, and until the successor shall be appointed and 
qualified. (x Stat. at Large, p. 256.) But the question of the 
effect of that provision belongs to the general one of the Presi- 
dent’s power of removal; or, at any rate, in construing it, we 
have still to determine the effect of his message to the Senate. 

I think, on general grounds of constitutional law, the office 
is not vacated by that message, and that Mr. Lecompte is now 
in office as lawful Chief Justice of Kansas. 

I am, very respectfully, 
C. CUSHING. 
Hon. E. WHITTLESEY, 
First Comptroller. 
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RELATION OF CONSULS TO CRIMINALS. 


Consuls of the United States, in foreign countries, are required to see to per- 
sons charged with the commission of crimes at sea or in port, under circum- 
stances giving jurisdiction to the Courts of the United States, and have 
authority to send such persons howe for trial, and in that view, to inquire 
into the facts of the alleged crime. 

But the authority of the Consul, in such case, is ministerial not judicial in its 
nature. 


ATTORNEY GENERAL’S OFFICE, 
February 11, 1857. 
Sir: Your communication of the 80th of December, enclos- 
ing @ letter from Mr. Blythe, Consul of the United States in the 
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Havana, submits question as to the amount of evidence on 
which a consul in a foreign port is authorized to arrest a person 
and send him to the United States for trial: which question, it 
is plain, extends to the broader inquiry of the power and the 
duty of a consul in regard to crimes committed within his juris- 
diction by citizens of the United States. 

We may omit from the inquiry the case of consuls in China’ 
and Turkey, who, by statute, exercise judicial authority respec® 
ing the acts of Americans in those countries. (Act of August 
11, 1848.) 

Consuls to the Barbary States are invested by treaty with 
judicial authority. But that authority has not been expressly 
affirmed by statute. And although Egypt, certainly, and per- 
haps Tunis and Tripoli, may be regarded as dependencies of 
Turkey, and so comprehended by the statute, yet so much can- 
not be said of Morocco, Muscat, Japan, nor of sundry other 
countries out of the pale of international law of Christendom. 

Leaving these countries td be spoken of in the sequel, my 
first object will be to consider the criminal jurisdiction of con- 
suls in the countries of Christendom: that is, their general 
criminal authority. 

Mr. Blythe refers, not without reason, to the absence of any 
satisfactory information on this point. There ig nothing ex- 
plicit regarding it in any act of Congress. Indeed, the only 
provision of possible reference to it, 1s a phrase in one of the 
acts, making it the duty of consuls to “ discountenance insub- 
ordination by every means within their power;” meaning, of 
course, insubordination among seamen on board merchant ships 
of the United States. 

We are thus remitted to the general rules of our own public 
law and of that of nations, including treaties, for the desired 
information. . 

Consuls are not, by our law, judges; or, to use the language 
of Mr. Justice Ware, “no portion of the judicial power of the 
United States is conferred on consuls.’ (The William Harris, 
Ware’s Rep. p. 367, 379.) In so far as they determine the 
civil controversies of their countrymen, they do it only as arbi- 


382 HON. CALEB CUSHING 





Relation of Consuls to Criminals. 





ters; and, in criminal matters, their authority is one of police 
only, not of judicial decision. (Kent’s Com., vol. i, p. 42.) 

This police authority, indeed, goes no further than detention 
of an accused person, or, at most, the examination of the case, 
to see whether there be cause of detention. And, even then, 
it applies only to matters occurring on shipboard ; for the local 
‘jurisdiction is complete as to things occurring on shore. In 
mich matters, the consul may intervene voluntarily, and some- 
times he should do so officially, in the interest of his country- 
men; but he cannot exercise jurisdiction. The question of his 
jurisdiction regarding criminal acts occurring on shipboard, is 
all, therefore, which it is profitable here to consider. 

As to such acts, it is obvious, in the first place, that the power 
of the consul cannot be greater than the power of his country. 
Hence the preliminary question is of the penal scope of the 
laws of the United States. 

That is defined by statute. It comprehends piracy wherever 
committed. The pirate is hostzs human generis, and triable in 
any country. Beyond this, it comprehends acts “done upon 
the high seas, or in any river, haven, basin or bay, out of the 
jurisdiction of any particular State.” (Act of April 30, 1790, 
s. 8.) All such acts, committed by Americans, are of the juris- 
diction of the courts of the United States, and may come before 
@ consul in some form requiring action or direction on his part. 
Thus, if a crime be committed on the high seas, the master may 
detain the party for trial; on touching at a port the party may 
apply to the consul for discharge; and it may be the duty of 
the consul either to grant or refuse the discharge; and, in the 
latter case, he may have occasion to call on the local authori- 
ties to aid in detaining the party, or in providing to send him 
home for trial. And the same series of incidents may occur in 
regard to acts, happening on shipboard, while the ship is actually 
in a foreign port, but not falling within the local jurisdiction. 
(See Opinion of September 6, 1856.) 

The power of the consul is to refuse to discharge, or at most, 
to detain, or call on the master, or the local authorites, or a 
man-of-war of his country, to detain, a person so charged with 
crime. 
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The new “Consular Regulations” say that “if a citizen of 
‘the United States be charged with a criminal offence alleged to 
have been committed at sea, on board of an American vesgel, . 
(or on such vessel in port, under such circumstances as give juris- 
diction to the courts of the United States,) it will be the duty 
of the consular officers to require that the individual so accused 
be delivered to him to be sent home for trial.’’ (Nos. 884, 385.) 
All that is but detention by or at the instance of the consul, for 
the purpose of trial in the United States. 

But, in order to determine whether he shall detain, or require 
detention, the consul must inquire into, and in some sense judge 
and deoxy, the question of culpability. That is true. 

In what. manner, and by what rule, shall he inquire and 
judge? I think he must, of necessity, inquire in the usual way, 
that is, by-hearing testimony, not as a judicial officer, to be sure, 
but as consul. As to judgment, that is, deciding whether to 
detain or not to detain, he must have large discretion, I agree 
with Mr. Blythe in thinking that he need not detain upon such 
mere suspicion of guilt, as would justify an examining magis- 
trate in holding to bailwithin the United States. There is no 
judge at hand to supervise the propriety of such detention by 
writ of habeas corpus, or to admit to bail on motion. The con- 
sul, in order to induce him to detain, may well require stronger 
probable cause of belief in guilt than an examining magistrate. 
He may do this in the interest of the party. And he may do 
it in the interest of the Government, which must defray the 
expenses of the detention and custody of the party, and of his 
conveyance to the United States. 

If a crime be committed on board an American vessel on the 
high seas, the ascertainment of it, and the security of the per- 
son of the assumed criminal, belong in the first instance to the 
master. He is the legal superior of all on board, and has a 
quasi-magisterial authority to maintain order, repress crimes, 
and provide for their ultimate punishment by law. 

The received text-books, and the occasional adjudications 
touching this point, do but imperfectly exhibit the true extent 
and nature of the master’s authority in this respect,—in conse- 
quence of the subject having been too generally considered from 
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the single point of view of the degree of power of the master in 
the repression or summary punishment of insubordination on the’ 
pag of seamen. In seeking to measure the degree and quality 
of his coercive power in this respect, they have adopted the 
dictum of Casaregis, to the effect that he has no jurisdiction 
over the crew, but only a sort of economic authority or disci- 
pline, like that of a parent over his children, schoolmaster over 
his scholars, and lord over his slaves or servants. (Disc. 136, 
No. 14.) But every one sees that we have here analogy only, 
and that analogy confined to the single fact of the chastise- 
ment of a seaman, and analogy even there which in some re- 
spects goes too far, and in others not far enough, (Perkins’ 
Abbott on Shipping, p. 234, note.) Accordingly, when the 
case in hand has appeared to be one of excess of authority, 
courts are prone to deny that his power is co-extensive with the 
paternal power. (Barger v. Little, Ware’s, Rep. p. 506.) Then, 
again, if the case be one of justifiable severity by the master, 
the court has to look beyond the range of a father’s or school- 
master’s power for his justification. (United States v. Hunt, ui 
Story’s R. p. 120.) So that, one learned judge, while properly 
denying to the master any judicial authority, and saying that 
he is no prefectus morum, quotes, in the next breath, for ap- 
probation, the saying that he has power of discipline pro corri- 
genda male morata vita. And another learned judge, with 
similar doubts as to the supposition of the master’s authority 
being military in any sort, yet concedes that it is “‘of a pecu- 
liar character, and drawn from the usages, and customs, and 
necessities of the maritime naval service.” In all these specu- 
lations, the courts appear to have disregarded that most neces- 
sary of all necessities, the police authority of the master, as 
illustrated in the condition of things on board of a ship en- 
gaged in the transportation of passengers, and especially emi- 
grants in large bodies. In such ships, it becomes plain that the 
master is neither a parent nor a pedagogue, but the only possi- 
ble present representation of the public authority of his country. 

Our law-books commonly quote, from the Notabilia of Roccus, 
a dictum on this point which Roccus himself quotes from D. 
Juan de Hevia Bolaiios, to wit, the statement that “the mas- 
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ter of the ship has power to confine offenders in the vessel, 
even though they are not mariners, for the purpose of deliver- 
ing them up to the competent authority of the territory or dis- 
trict nearest to the place where the offence was committed. Or 
he may confine them in the port where the ship is to be unladen, 
in order to have them punished.” (Ingersoll’s Roccus, p. 21.) 
And this all admit to be good law. 

The dictum itself is founded by Bolaiios on the text of the 
Partidas. (Part. 5ta, tit. 8 & 9.) The proposition in Bolafios is 
stronger than it appears in Roccus: for the former says that 
the master may arrest any delinquent, aunque sea clerigo, that 
is, not amenable to the secular jurisdiction. (Curia Felipica, 
lib. iii, c. 4.) And Dominguez, in commenting on this passage, 
refers to numerous authors who have discussed and settled the 
power of the master in this respect. (Ilustracion 4 la Curia 
Felipica, tom. ii, p. 110.) | 

And it may happen that the power of the master will, by 
force of the same circumstances, devolve on the mate; as if the 
master become insane, or shall himself commit a crime of aggra- 
vated character. (Ibid.) 

Now, the authority of the consul in the premises necessarily 
follows from that of the master ; for if the offence be committed 
in port, or so sdon as the ship arrives in port, it becomes the 
duty of the consul, by express provision of the statute, to receive 
and hear the complaints of the ship’s company. (Act of July 
20, 1840, §16.) And, on the other hand, it is the right of the 
master, in such circumstances, to demand the assistance of the 
consul, who is to advise, aid, and, if need be, direct, the master 
as to the further detention of the party as a criminal, and his 
immediate transmission to his country. This thing the consul 
does officially, in the exercise of his ministerial authority, (not 
Judicial,) and as the local ministerial agent of the United 
States. | 

If the offence be committed in port, and the local authorities 
do not take jurisdiction, then, also, the consul is to advise and 
aid the master in the disposition of the party, in order to his 
transmission to the United States for trial. 

In neither case does the consul possess any criminal jurisdic- 

Vou. VITI.—25 
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tion. His obligations and hig powers go no further than to 
inquire, in order to decide what his duty is in the given case,—to 
take evidence of the facts, —to collect and see to the preservation 
of documents and material proofs,—to draw up a statement of 
the facts to be reported to his Government,—and if, in his judg- 
ment, the facts require it, to see to the further detention of the 
party, and his transportation in custody to the United States. 
(Consular Regulations, Nos. 308-315.) 

These particulars of the duty of consuls are not expressly de- 
fined by statute. But they belong to the very function of con- 
suls by the law of nations, and by the general practice of 
Christendom. (De Clercq et De Vallat, Guide Pratique, p. 
356, 866.) And, in thus detaining criminals, the consul does 
not usurp any judicial authority. He has no judicial authority. 
His acts are ministerial only, such as any ministerial officer may 
lawfully perform, and which he performs, of course, as the only 
ministerial officer of competent authority at hand invested with 
general power as such. 

Nay, in the absence of a magistrate, any private person may 
arrest a criminal for the purpose of taking him before a magis- 
trate. (ii Hawk. P. C., ch. 12.) And to this question it is im- 
matcrial how far off the magistrate may be. The maritime 
jurisdiction of the courts of the United States is independent 
of space. It is just as perfect in the remotest seas of Europe 
or Asia as it is in sight of the harbor of Boston or New York. 

The foregoing remarks apply more especially to the case of 
consuls in the governments of Christendom having treaty-rela- 
tions with the United States. Those of China and Turkey 
stand on their peculiar footing. As to those in other countries, 
it were to be wished that some legislative provision existed de- 
fining their power. While, in those other countries, our consuls 
have no power to judge, on the other hand we cannot recognise 
the local jurisdiction as we do in Europe or America, or in 
Asiatic or African countries dependent on Europe. To the 
ports, at least, of those other countries, it would seem that the 
criminal jurisdiction of the federal consuls extends. Crimes 
committed on board our ships, in such ports, are not committed 
within the jurisdiction of any state recognised by us as such. 
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And parties committing crimes there, on shipboard, may, in 
my opinion, be detained by the consular agent for remission to 
the United States. 

I am, very respectfully, 


Hon. Wa. L. Marcy, 
Secretary of State. 


C. CUSHING. 


CESSION OF STATE JURISDICTION. 


A legislative act of a State, consenting to the purchase of land within the same 
by the United States, for a specific purpose, expressly ceding jurisdiction, is 
not rendered insufficient by providing, in addition, that the federal jurisdic- 
tion shall cease with the proposed use; and that, meantime, lawful process 
of the courts of the State may continue to be served within the limits of the 
land, jurisdiction of which has been ceded to the United States. 


Arrorney GENERAL'S OFFICE, 
February 12, 1857. 


Str: Your letter of yesterday, communicating a certified 
copy of an act of the legislature of South Carolina of December 
20, 1856, ceding to the United States jurisdiction of certain 
" sites for lighthouses in said State, presents inquiry of the suffi- 
ciency of the said act of cession. 

The material parts of the act, in this relation, are the Ist and 
3d sections. 

The first consents unequivocally to the purchase of these sites 
by the United States. 

If the act stopped here, the constitutional consequence of 
transfer of jurisdiction would follow as of course. 

The section declares this consequence expressly, but with 
qualifications, first :—that the cession of jurisdiction applies only 
to the proposed use, and shall cease with it; and second, that - 
lawful -process of the courts of the State shall continue to be 
served within the ceded limits. 

I do not think these qualifications are objectionable.@ As to the 
first, that is declaratory merely ; for, as the consent to purchase 
is for lighthouse purposes only, the jurisdiction could have no 
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greater extent, and would expire with the specific use. As to 
the second, it is a usual condition of all such cessions, and has no 
effect but to prevent the ceded place from becoming an asylum 
for fugitives from the civil or criminal justice of the State. 

Upon acts, containing such limitations, it has been constantly 
held that freedom from taxation, and from all other municipal 
jurisdiction, ensues as a necessary legal consequence, without 
the same being expressly specified in the act of consent of the 
State. (See Opinions; vol. vi, p. 577, and vol. vii, p. 62.) 

I am, very respectfully, 
C. CUSHING. 
Hon. JAMES GUTHRIE, 
Secretary of the Treasury. 





CESSION OF STATE JURISDICTION. 


e 
Construction of a legislative act of the State of North Carolina, consenting to 
the purchase, by the United States, of land within the same for the site of a 
marine hospital. 


ATTORNEY GENERAL’S OFFICE, 
February 13, 1857. 


Sir: Your communication of the 6th inst. refers to me the 
title-papers appertaining to land proposed to be purchased as 
the site of a marine hospital at Wilmington, in the State of 
North Carolina, and also the act of the legislature giving 
consent to the purchase ; upon which act, collated with the title- 
papers, certain questions arise. 

The deed proposes to convey a tract of land called Mount 
Tirzah, consisting of one hundred and fifty acres. The act 
consents to the purchase of only fifty acres of land, and cedes 
jurisdiction to no more. 

The State, of course, has the right to limit the extent of the 
tract over which it will cede jurisdiction. The United States 
may purchase more ; but, in regard to the excess, the jurisdiction 
remains Wh the State. 

The consent of the State is to the purchase by the United 
States of fifty acres of land within the town of Wilmington, or 
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within four miles thereof. Such is the language of the body of 
the act. In the preamble, it is true, it is recited that you have 
selected ‘Mount Tirzah’’ for this purpose. But the deed shows 
that Mount Tirzah is ‘about three miles below Wilmington.” © 
Of course, there is no legal discrepancy between the preamble 
and the body of the act: the only difference between the two 
being that the body of the act does not confine you to Mount 
Tirzah, but allows you to select any other place within the 
assigned limits, which may appear desirable to the Government. 
The matter of the body of the act does not exclude the matter 
of the preamble. But, if it did, if there were any incompatibility 
between the preamble and the body of the act, the former would 
havé to yield to the latter; for a preamble is recital only, which 
may serve to aid in construing doubtful parts of a law, but is 
not of itself enactment. (Dwarris on Stat. pp. 504-506.) 

So, the effect of the act is, that the Government may purchase 
any land to the extent of fifty acres, (including, if it will, so 
much of Mount Tirzah), in, or within four miles of, Wilmington. 

The title-papers filed are defective in several respects; but it 
seems unnecessary to report on them in the present state of the 
case. 

You call my attention to the fact that the act of cession does 
not expressly provide for the exemption of the site, and things 
and persons upon it, from the tax power of the State.—I do not 
think that needs to be done expressly. It is the legal conse- 
quence of consent and cession in the terms of this act. I refer 
to my communication of the 12th instant, and the authorities 
therein quoted, in support of this conclusion. 

| I am, respectfully, 
C. CUSHING. 

Hon. JaMEsS GUTHRIE, 

Secretary of the Treasury. 
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INSANE CONVICTS. 


Insane convicts in the Penitentiary of the District of Columbia, may be trans- 
ferred to the Insane Asylum, on order of the Secretary of the Interior. 


ATTORNEY GENERAL'S OFFICE, 
February 14, 1857. 


Sir: I duly received your letter of the 10th, requesting me 
to prepare the necessary papers for the transfer of George 
Barnes, a convict in the Penitentiary of the District, to the 
Hospital, as insane. As the case is not one for pardon, it has 
remained without action until there should be legal means of 
transferring Barnes to the Hospital, and holding him there, as 
a convict. These means are furnished by the act of the 7th 
inst., the 6th section of which, on collation with the 5th, appears 
to provide that any convict in the Penitentiary, becoming insane 
during the continuance of his sentence, may, if the nature of his 
mental disorder be such as to allow of his being treated therefor 
in the Hospital, be transferred thither, to be held there, either 
temporarily or permanently, by order of the Secretary of the 
Interior. 


I am, very respectfully, 
C. CUSHING. 
Hon. Rosert McCLELyanp, 


Secretary of the Interior. 


IOWA RAILROAD CLAIMS. 


By surveying and marking on the ground the lines of proposed railroads, those 
lines are definitely fixed, so far as to give to the State an equitable or inchoate 
title to the dependent land. 

The State may lose this inchoate title by change of the location of the railroad. 

The State perfects its inchoate title by filing the location-plots in the Land 
Office. 


ATTORNEY GENERAL’S OFFICE, 
February 16, 1857. 
Sir: I have duly considered the further question, presented 
by your letter of the 4th, on the construction of the act grant- 
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ing certain alternate sections of public land for the use of rail- 
roads in the State of Iowa. (xi Stat. at Large, p. 9.) 

By previous communication, you had submitted to me the 
question,—“* Whether the said act is a grant in presenti of the 
alternate sections within the six miles limit of the several 
roads, or whether such grant does not await the period when 
the lines or routes of said road are ‘definitely fixed,’ before it 
attaches to any particular land.”’ 

I replied, that, in my opinion, “ the act, by its text, makes a 
conditional grant in presenti, in the nature of a float, and 
which does not attach to any particular parcel of the public 
land until the necessary determinative lines shall have been 
fixed on the face of the earth.” (See Opinion of December 
19, 1856.) 

Neither the inquiry made by you, nor the course of my ar- 
gument in reasoning out a response thereto, called for consid- 
eration of the question at what moment of time it is to be un- 
derstood that “‘ the-lines or routes of the suid roads are definitely 
fixed,’’ to use the language of the act, or in that of my opinion, 
‘‘ fixed on the face of the earth.”’ That is the question which now 
arises, and which you refer to me for determination. 

The Commissioner of Public Lands conceives that the grant 
attaches, to the exclusion of interfering purchasers, at the date 
of the filing of the authenticated plats at the local land office, and 
not before. The State of Iowa, on the other hand, alleges that 
the actual location of the routes, as distinguished from the plat- 
ting of the same and filing of the plats in the local land offices 
or elsewhere, is the date of the rights of the State. 

You suggest that you incline to the opinion “that a mere 
survey upon the ground is not sufficent to establish the line of 
the road.” I think so too. The lines must be “definitely 
fixed.”’ A mere survey fixes nothing, either contingently or 
conclusively in this respect. It is means of information,—it 
is not location. 

I go further, and say that ‘definitely fixed’’ implies fixed 
without capacity of change. Thus, excluding from considera- 
tion, at present, the question of what is fixedness, and assum- 
ing that some act has been performed, which is on both sides 
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admitted to be fixedness, whether location de facto only, or 
platting and report,—it seems to me that any change in the 
lines of route unfixes what had thus been fixed, takes away 
from it the quality of definiteness, reopens the lands to com- 
peting purchasers, and postpones to a future act of fixedness 
the commencement of the exclusive rights of the State. 

But the question returns,—what is definite firedness, in your 
view, or in mine, as applied to the railroad routes of this act ? 

In several anterior acts of the same nature it is required, 
that a correct plat of the proposed road shall be forwarded to 
the proper local land offices, and also to the General Land Office. 
(Ex. gratia, ix Stat. at Large, p. 466; x Stat, at Large, p. 8; 
Ibid. p. 28; Ibid. p. 155.) The Commissioner infers, that, 
although the present act does not contain express provision 
to this effect, still a plat of the routes must be communicated 
to the Government. I think he is correct in this; and that 
such is the duty of the State. 

Does it follow that the rights of the State do not attach until 
this report shall have been made? Or do those rights attach 
at the moment when the act is consummated, which the filing 
of the plat reports to the Government ? 

I think that an attentive consideration of the nature of the 
two things, and the comparison of them with acts of the same 
nature in other branches of the public service,—and more espe- 
cially in the case of pre-emptors, the class of purchasers who 
compete with the State,—will put us in the way of satisfactorily 
deciding the point of controversy. 

The State of Iowa has a title, in virtue of the law, to certain 
alternate sections; but the question of what particular sections, 
depends on acta to be performed by the State, or by the railroad 
companies who take in the interest of the State. When the 
routes are definitely fixed, then it becomes apparent what par- 
ticular sections go to the State. They belong to the State in 
virtue of the law, not in virtue of the definite fixedness of the 
routes. The law gave the land by grant in presenti. The 
definite determination of the routes does not give the land, but 
only determines what land, which thereupon is the land of the 
State. When thus vested, it is held not by patent, but by statute. 
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Now, what determines that a railroad route is definitely fixed ? 
Is not that a thing, which varies according to circumstances ? 

Thus, the legislative act granting a railroad may proceed, in 
the interest of the landholders through whose land the road’ is 
to pass, to fix its place definitely by such words of description 
as produce the result of absolute certainty of metes and 
bounds. 

Or, the act not proceeding to this length, can commit selec- 
tion of route to the railroad company; and then the company 
may itself locate by descriptive words, or by plans of survey so 
precise that the land which it takes from the proprietor, and 
the land which it leaves to him, are thus capable of being dis- 
tinguished with absolute certainty ; or, it may begin by mark- 
ing out the route or earth with metes and bounds, and so fix to 
the eye that which it appropriates for thé use of the road, and 
of which it thereupon becomes possessed in right of legal ex- 
propriation. 

In the latter case, is it necessary, in order to consummate the 
expropriation and the new appropriation, that a plat should be 
drawn up and filed in some public office? I think not, unless 
that be expressly required by the statute, as the condition of 
the change of property. 

If not so expressly required as condition of title, such filing 
of a plat anywhere is but a matter of notice. 

If the location of the road be on paper only, then the plat is 
a necessity of notice. But, if the metes have been actually 
marked on the earth, then the plat is but written authentication 
' or evidence of that fact, and the filing of the plat information 
or notice of what had been previously done. 

The subject of controversy, it is true, in the present inquiry, 
is not the land on which the road:is located, but land by the 
side of it, dependent on the location. Still, the question,—what 
is definite location ?—is one and the same, as to secondary as 
. well as primary consequences. 

Supposing the line of the road to be thus marked on the 
earth, it is fired then, at least in one of the ways in which such 
a thing is capable of being fixed. So it would be, if, instead 
of being marked on the earth, it were platted or otherwise 
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located, by official act, on paper. But, is it even then definitely 
fixed? That is a point in the present case not so clear, at first 
sight; for there is nothing in the act to decide whether or not 
tht State (or the companies acting for it) can or not withdraw 
a plat filed, and file a new one representing a change of location. 
I suppose the laws of the State may, perhaps, contain provi- 
sions on this point; if they do not, there might be doubt as to 
it, under the general terms of the act of Congress. (Hudson 
& Del. Canal Co. v. N. York & Erie Railroad, ix Paige’s R. 
p. 322.) 

But we do not need to pause on this question, still less to 
take it up collaterally and in advance; for no danger of any 
wanton delay on the part of the State to make its location de- 
finitive exists in the present case; and, until then, the public 
lands, on any of the proposed routes, are subject to sale by the 
United States; and every act of sale diminishes pro tanto the 
field of selection left open to the State. 

There, indeed, is the very subject of dispute here. The State 
desires to hasten, as much as possible, the moment when its 
routes may be regarded as definitely fixed, in order to save the 
lands from being taken up by private pre-emptors. I think we 
may deduce from this fact a rule applicable to the existing dif- 
ficulty. 

The pre-emptor acquires inchoate or incipient title by enter- _ 
ing on the land, and there performing certain acts, by means 
of which the land is visibly appropriated to his individual use, 
and thus segregated, in fact, from the public domain. If, in 
addition to these acts done on the land, the pre-emptor after- 
wards perform certain acts of notice and proof in the local land 
office, then his previous equitable right is converted into a legal 
one, and the land selected by him comes to be segregated from 
the public domain in law. If, discontented with his first loca- 
tion, he makes another, of course he loses all rights under the 
first, whether as respects competing purchasers or as respects 
the United States. . 

Why should not the State of Iowa have similar rights in the 
present case? I cannot see why pre-emptors should have ex- 
clusive power to make title by acts in pats. It seems to me 
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that the stakes and stones set, or other marks made by the State, 
are just as good notice to all the world as the stakes and stones 
set, or other marks made, by pre-emptors. I know it is com- 
mon to regard pre-emptors as a favored class; but their priv- 
ilege must not be pushed to excess. Other people have rights 
as well as they. The competition here, as all the facts indicate, 
and as, indeed, your communication expressly declares, is be- 
tween the State on the one hand, and speculators or fraudulent 
pre-emptors on the other. I think quite enough is conceded to 
such pre-emptors, if they be suffered to enjoy equality of rights 
with the State in this respect. Certainly, there is no good 
reason why they should enjoy superior rights, and be allowed to 
commence title by sticking a stake into the earth, while the 
same advantage is denied to the State. If, on the premises of 
the assumption that no rights of the State attach until plats are 
prepared and filed, speculative pre-emptors may follow the 
agents of the State step by step, and squat on the land as fast 
as the lines of road are surveyed and marked, and so anticipate 
all the railroad selections, the effect will be to defeat the bene- 
ficial purposes of the act of Congress. 

For all these reasons, my conclusion is, that, by surveying and 
marking the lines on the ground, those lines are definitcly fixed 
in so far as regards the present subject-matter, that is, to give 
to the State an equitable or inchoate title to the dependent 
lands, equal in right, at least, to that which any pre-emptor 
gains by commencing actual settlement; that the State may lose 
this inchoate title by change of location, just as a pre-emptor 
will do by change of settlement; that the State perfects its 
inchoate title by filing the plats in the land office, as the pre- 
emptor does his by correspondent acts; and thus equal justice 
will be administered to all parties, the State, the pre-emptors, 
and the United States. 

I am, very respectfully, 
C. CUSHING. 

Hon. Ropert McCuieE.ianp, 

Secretary of the Interior. 


396 HON. CALEB CUSHING 


International Extradition. 





HOMICIDE BY SOLDIERS. 


A soldier who has killed his sergeant, is triable by the civil courts for murder. 


ATTORNEY GENERAL'S OFFICE, 
February 17, 1857. 


Sir: You referred to me on the 20th ultimo sundry papers 
from the War Department regarding the case of the killing of 
Sergeant Alexander Porter, of Company I, of the sixth regi- 
ment of infantry, by Private Reinhart of the same company, 
at New Fort Kearney, in the Territory of Nebraska. 

The only question presented by the papers is, whether Rein- 
hart shall be tried by court martial for mutiny, or handed over 
to the civil courts to be tried for murder. 

To strike an officer, even a warrant officer, constitutes the 
crime of mutiny under certain circumstances, namely, if done 
while the officer is in execution of his duty, or in disobedience 
of any lawful command of said officer. (Art. of War, No. 9.) 

In the present case, there is controversy as to the very cir- 
cumstances which characterize the’ military offence. But the 
facts were such as to justify proceedings against the party by 
the general law for murder, at any rate; and therefore he was 
handed over to the civil authorities of the Territory. 

I do not perceive anything in the case which calls for decision 
by you; and shall therefore commit the papers to the files of 
the proper Department. 

I have the honor to be, very respectfully, 


C. CUSHING. 
To the PRESIDENT... 





INTERNATIONAL EXTRADITION. 


It is the duty of the United States to provide a plave of imprisonment for per- 
sons detained for extradition at the instance of foreigu governments. 


ATTORNEY GENERAL'S OFFICB, 
. * February 18, 1857. 
Sir: In the course of the proceedings instituted in the State 
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of New York, at the instance of the French Government, for 
the extradition of sundry persons, accused of crimes of robbery 
and forgery in France to the prejudice of the Northern Rail- 
road Company, representation has been made to me by the 
District Attorney of the United States for the Southern Dis- 
trict of New York, respecting the necessity of arranging a - 
special plan of imprisonment for the parties. 

The United States have no prison of their own in that Dis- 
trict, making use in general of the prisons of the State. That 
answers very well where no conflict of jurisdiction arises between 
the United States and the State. But, in cases of extradition, 
foreign or domestic, the courts of the State have, on more than 
one occasion, interfered, unwisely, if not unlawfully, with the 
jurisdiction of the United States. In such cases, it is not safe 
for the United States to employ the prisons of the State. 

I doubt whether this can be deemed an expense chargeable 
to any foreign government. It seems to me not to be of the 
class of such special expenses attending extradition as the de- 
manding government expects and is bound to pay. 

I. think it is not convenient to exhibit to foreign nations our 
weakness in this respect. Nor would it be graceful, that, on 
such an occasion, the French government should be called upon 
to provide a place of imprisonment for the execution of the 
laws of the United States. 

I enclose herewith a letter of the District Attorney, and re- 
spectfully advise that the Marshal of the Southern District of 
New York be duly instructed to take this i a on the charge 
of the Government. 


I am, very respectfully, 


C. CUSHING. 
Hon. Ropert McCueLianp, 


Secretary of the Interior. 
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PAYMENT OF COUNSEL. 


The services of counsel, specially retained by any Head of Department, are in 
general chargeable to the funds of that Department. 


ATTORNEY GENERAL'S OFFICE, 
February 19, 1857. 


Sir: Your communication of November 7th, enclosing copies 
of letters of counsel and accounts for professional service in 
the case of Lieutenant Grover, requests me to state my recol- 
lection of advice given to him on that subject. 

Your letter of January 29th desired me to confer with Lieu- 
tenant Grover regarding his case. I did so; but I do not re- 
member that the present point came under consideration. 

My recollection in this respect is confirmed by the fact that 
subsequently, by letter of the 2d of February, a copy of which 
is among the papers enclosed to me, Lieutenant Grover received 
special instructions from your Department for his guidance in 
the matter; and it would appear, by his letter of October Ist 
enclosing the certified accounts, that he considered himself as 
acting under those instructions, both as to the engagement of 
counsel and as to their compensation. 

In regard to the fund to which such expenditures are charge- 
able, I have held, in an opinion addressed to the Secretary of 
State, (March 9, 1854,) that, according to present laws, each 
Department is chargeable with contracts of this nature made 
by itself. Undoubtedly, it would be advantageous to have all 
the legal expenses. of Government consolidated, and made 
chargeable on one fund, and that fund placed under the 
direction of the same responsible Department, as I have had 
occasion to state in a previous communication to the President. 
But these views have not been fortunate enough to obtain the 
approbation of Congress. 

I have the honor to be, very respectfully, 
C. CUSHING. 

Hon. JErrerson Davis, 

Secretary of War. 
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DUTIES OF DISTRICT ATTORNEYS. 


It is the official duty of district attorneys to appear in the Federal Courts of 
their respective districts, in all cases in which the United States shall be 
concerned, although the case may stand, not in the name of the United States, 
but of some officer of the United States. 


ATTORNEY GENERAL'S OFFICE, 
| February 20, 1857. 

Sir: You referred to me, on the 2d of March, 1855, a pro- 
posed circular, which involved question as to the fees of dis- 
trict attorneys, and requested my views thercon. 

The question was, whether, when a district attorney appears 
under direction of the Secretary of the Treasury, as counsel 
for a collector of customs in revenue cases, he is to be con- 
sidered, in relation to the question of his official compensation, 
as appearing officially, or whether unofficially, as on a special 
retainer? And so of other cases, in which the Government 
might sue or defend as the real party in interest, without the 
suit being expressly in the name of the United States. 

My impression, suggested to you verbally at the time, was, 
that the official duty of a district attorney covers such cases, 
at least when sued in the courts of the United States. The 
expressions of the statutes require district attorneys to appear 
in the federal courts of their respective districts in all cases 
in which the ‘“‘ United States shall be concerned.” (i Stat. at 
Large, p. 92.) That phrase, in legal effect, is extensive enough 
to cover the class of cases in question; and would seem to have 
been adopted for the very purpose. If it had been designed to 
limit their official duty to cases in which the United States are a 
party by name, such would have been the express tenor of the. 
act of Congress. 

The same words, in the same act, applied to the same matter, 
and, in the same legal relation, are employed to describe the 
duties of the Attorney General in the Supreme Court. And 
it has never been doubted that it is the province of the Attorney 
General to act officially in such cases, whether the name of the 
United States be on the record or not. 
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We concurred, however, in thinking it well to refer the 
question to Congress, in order that it might be determined by 
a declaratory law, rather than to place the decision on a ruling 
of the Attorney General. That having now been done by the 
act of August 16, 1856, (xi Stat. at Large, p. 49,) it is unne- 
cessary to argue the question upon its original merits. 

I am, very respectfully, 
C. CUSHING. 

Hon. JAMES GUTHRIE, 

Secretary of the Treasury. 


VACATION OF LAND PATENTS. 


Whether parties have right to file a bill in the name of the United States, for 
the purpose of vacating a patent alleged to have been illegally issued. 


ATTORNEY GENERAL'S OFFICE, 
February 21, 1857. 


Sir: You referred to me, some time since, a question arising 
on the case of the United States v. Weeks, pending in the Dis- 
trict Court of the United States for the State of Wisconsin, and 
requested advice in the premises. 

The question is this: A bill in equity was filed by the Dis- 
trict Attorney, in the name of the United States, to vacate an 
entry made by Weeks, and to cancel a patent issued to him for 
certain lands, which patent, it is alleged, should have been 
granted to one Thomson; and complaint is now made by Weeks 
that the suit ought to be discontinued, because instituted with- 
out authority from the Government. 

The general question is one of considerable importance in 
practice, namely, under what circumstances, in the case of an 
alleged fraudulent, or otherwise void, patent, the party claim- 
ing to be entitled to the same may sue in equity in the name 
of the United States. 

There is a case, instituted January 20th, 1848, now pending 
in the Circuit Court for the State of Louisiana, which exem- 
plifies and illustrates the question, and the history of which 
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may be gathered from successive orders therein on appeal 
before the Supreme Court. (United States v. Hughes, xi 
Howard, pp. 552, 569.) 

On taking up the present case for examination, suggestion 
was made to me of possible personal interest on my part, —not 
in the particular case, for I have and can have none in it,—but 
in the legal question as doctrine. Thereupon the reference was 
laid aside, in the hope that the possibility, so suggested, might 
cease. But as the circumstances, in view of which there had 
been suggestion of the possibility of such an effect, still con- 
tinue unchanged, the papers are herewith returned to you, in 
order that, if the question still remains a practical one, it may 
be referred anew to my successor in the office of Attorney 
General. 


I am, very respectfully, 


C. CUSHING. 
F. B. Streeter, Esq., 


Solicitor of the Treasury. 





THE BARK KILBY. 


Question of damages as a special contract between the War Department and 
the master of the Bark Kilby. 


ATTORNEY GENERAL’S OFFICE, 
February 23, 1857. 


Sr: The question, regarding the claim of the bark Kilby, 
which you referred in April last, has been held under advisement 
for the purpose of reflection, and also in order to hear anything 
which the parties might desire to say in addition to what had 
been suggested to you by Mr. Charles G. Loring in their behalf: 
continuing the matter in suspense until the 16th of January. 

The facts, in substance, out of which the question grows, 
appear to be as follows: 

Late in the year 1853, troops ordered to California were 
embarked at New York on board the steamer San Francisco. 
When a few days out, the transport encountered a severe storm, 
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by which she was completely disabled. In that condition, the 
bark Kilby, on her way with cargo on freight from New Orleans 
to Boston, fell in with her; and a written contract was entered 
into between the master of the bark, ‘“‘on behalf of the owners,’’ 
and the regimental quartermaster with the troops, in the 
name of the United States, for the rescue of the latter, and 
their transportation to the nearest accessible point in the United 
States. 

That contract contained the following article: 

‘“‘Second. The party of the second part (that is the Govern- 
ment) agrees to pay, for the services above stated, to the said 
party of the first part, (that is the owners,) the sum of fifteen 
thousand dollars ($15,000) in full compensation for the services, 
also to guarantee the owners any loss they may sustain from 
loss of insurance in deviating from their original destination.” 

The Kilby, after taking the troops on board, steered for New 
York. During her course thither, she herself became disabled, 
in consequence of which, by consent of both parties, the troops 
were transferred to another vessel, the ship Lucy Thompson. 

The Kilby then directed her course anew for Boston. She 
had suffered in her hull and masts; had been on her beam-ends ; 
and leaked so as to require continual service of the pumps. She 
spoke, at length, the steamer City of New York, bound from 
Philadelphia to Boston; and her master came to the determi- 
nation that it was necessary to employ the steamer, as he did, 
to tow her into Boston. | 

For this, arbitrators, mutually agreed on by the owners of 
both vessels, awarded the owners of the steamer $2500 as salvage- 
money, which was accordingly paid by the owners of the Kilby. 
Hereupon a new series of questions arose. The owners of the 
Kilby called on her freighters to contribute for the payment of 
the salvage-money as a subject of general average :—the vessel 
being valued at $20,000, and the cargo at $82,000; and the 
respective parties being held to contribution in that proportion. 
Call was next made on the insurers to indemnify for this pay- 
ment :—which the latter refused, on the ground that the master 
of the Kilby, in taking the troops on board, had committed a 
voluntary deviation, which discharged underwriters. And thus 
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the whole of the salvage, paid by the Kilby, came up as aclaim on 
the United States, under their contract. 

In solving the question thus presented, the preliminary inquiry 
must be, whether the expense of towage was lawfully incurred. 
Settled rules of law seem to furnish satisfactory answer to this 
inquiry. The master of a ship must, of necessity, exercise 
discretion in such an emergency; and his determination in the 
premises is final and conclusive, unless it can be shown that he 
acted in bad faith or with gross want of judgment. (ii Phillips 
on Insurance, p. 66.) There is nothing in this case to impeach 
the good faith of the master in the premises, or the judiciousness 
of his conduct. Nor is there any apparent objection to the | 
manner in which the amount of salvage-money due was deter- 
mined; which, therefore, must be assumed as a reasonable and 
proper amount. 

Hence, the case was a fit one in itself for average distribution 
of loss between vessel, freight, and cargo; and that would have 
been chargeable, thereafterwards, upon the underwriters, if the 
respective policies remained in force. 

But the insurers insisted that they were discharged, because of 
the deviation. The fact of this deviation is not doubted; nor 
can its legal effect well be controverted. A deviation has been 
uniformly held to release the insurer. (i Phillips on Insurance, 
p. 447.) Thus, the voluntary deviation in the present case 
deprived the owners of both vessel and cargo of the indemnity 
for the expense of the towage, which they would otherwise have 
received, of the underwriters, on their policies of insurance. 

If the United States are held to pay this loss, it must be of 
course on the ground of contract, namely, the contract herein- 
before quoted, between the master of the Kilby and the agent 
of the Government. 

The particular language of that contract is noteworthy. It 
is, “to guarantee the owners any loss they may sustain from 
loss of insurance in deviating from the original destination.” It 
is not merely the loss of insurance; but any other loss occasioned 
by loss of insurance. - 

It has not been in my power to satisfy myself that these 
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words do not cover the whole of the towage expense. That 
sum is either immediate loss of insurance, or loss from loss of 
insurance; and, in both respects, loss by deviation. 

It is so, whether we regard the subject in its relation to the 
owners of the vessel only, or beyond them to the owners of the 
cargo. The master, in contracting with the Government to 
deviate for its benefit, bound vessel and cargo both, as the 
common agent, on the voyage, of all concerned, not only the 
owners of the ship, but the owners of the cargo also, in 80 
far as regards its safe custody and conveyance. (The Grati- 
tudine, iii Rob. Adm. R. p. 855.) And, for the injurious conse- 
quences of any deviation committed by the master, the owners 
of the ship are responsible to the owners of the cargo. (Parker 
v. James, iv Campb. p. 112; Davis v. Garrett, vi Bing. p. 716.) 
Without looking critically into the question of the force of the 
word “ owners’ in the contract, and whether that word extend 
to the owners of the cargo, as it may, or be restricted to the 
owners of the ship,—still the loss incurred by the deviation falls 
in part immediately, and for the balance ultimately, on the 
owners of the vessel, and is thus, in either point of view, within 
the scope of the contract. 

The serious objection to this view of the subject, is in the 
fact, that the Kilby did not complete her proposed voyage to 
New York. After all, however, that was but a temporary 
departure from her proper course; she was released from her 
undertaking in this respect, by the agent of the Govern- 
ment; and when so released, she resumed her original and 
proper destination. And the contract of indemnity against loss 
of insurance, covered the conclusion of her voyage, in my 
opinion, whether she did or did not touch at New York. The 
contract of insurance would have done the same if there had 
been no voluntary deviation. And it is not pretended that 
there was, or would have been, any deviation, other than that 
which occurred at the instance of the United States. 

I think the contract of the Government to make good “any 
loss,’’ which the owners may “sustain from loss of insurance in 
deviating,’’ comprehends this expense; and that if the Govern- 
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ment were subject to suit, the same might be recovered in an 
action at law against the United States. 
I have the honor to be, very respectfully, 
C. CUSHING. 
Hon. JEFFERSON DavIs, 
Secretary of War. 





EXAMINATION OF LAND TITLES. 


Exposition of the duty of the Attorney General in examining and certifying the 
title of lands purchased by the United States. 


ATTORNEY GENERAL'S OFFICE, 
February 24, 1857. 

Str: In several interviews on the subject of the property in 
the city of New York, proposed to be purchased as the site of 
a post office, I have gone over with you the peculiarities in the 
legal condition of that property, the examination of which has 
been a subject of much solicitude, in consequence of the con- 
tingent contract for the purchase having been made by the 
President himself. I find that you fully concur with me in 
opinion that it would not be safe to give the requisite certificate 
here I had prepared notes for a statement in full of the 
grounds of law on which our common conclusion stands. But, 
on reflection, it has appeared to me, in this case, as in that of a 
piece of property in Baltimore of the same nature selected for 
the site of a court house, that it would be more just to the 
parties interested to abstain from putting such a document on 
the public files, and to leave to those parties opportunity of 
withdrawing voluntarily from the contract without their title 
undergoing the special criticism of the Government. 

I avail myself of the occasion to submit two or three pertinent 
remarks on the general subject. 

The examination of titles, during the last four years, has 
constituted one of the most constant and laborious duties 
of this office. Congress, during that period, has authorized the 
construction or purchase of a large number of edifices for the 
civil service of the Government,—custom houses, mints, store- 
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‘houses, court houses, post offices, lighthouses, marine hospitals, 
—in all parts of the United States. New sites have been 
procured for naval or military uses. Works of a special nature 
have been undertaken, such as the erection of an aqueduct for 
supplying the seat of Government with water. 

In regard to lands taken by the Government for all these 
objects, there have been, commencing with March, 1853, and 
terminating this day, two hundred and twenty-four references 
of title cases to this office for examination: each case generally 
embracing the consideration of a number, and frequently of a 
great number, of titles involved in the main title. 

I have acted, in all these references, under the conviction 
that the tenor of the law requires that all titles which the 
United States may take by purchase shall be perfect ones. The 
Government needs the land for the purpose of the public buildings 
to be erected on it, and needs, therefore, to hold it against all 
suit. Damages on a warranty will not suffice to indemnify the 
Government for the inconveniences following ejectment, even 
if, which would rarely happen, such damages could be recovered. 
Besides which, the jurisdiction is connected with the ownership, 
in most of the cessions of jurisdiction acquired from the States. 
And, in all these respects, the Government buys in order to 
own for the public service, not to hold temporarily as a proprietor 
buying and selling for the chances of gain, and so taking the 
risk of any defects of title. A private person may buy a piece 
of land of dubious title, and consider that in the price. Not so 
in the case of the United States. 

In addition to all these considerations, leading to the same 
conclusion, is another one of importance. If there be @ flaw in 
the title of a private person, he can defend it on equal terms 
with any adverse claimant, and in due time obtain adjudication 
of the matter in the courts of justice, with vindication of the 
title if it be a valid one, or compromise on fair conditions; and 
so the question ends. But if there be any flaw in the title of 
property held by the Government, the most exaggerated de- 
mands are made as the condition of release; the actual defects 
of title are magnified by ingenious self-interest ; the pretensions 
of the adverse claimant are plausibly brought before Congress, 


TO THE SECRETARY OF THE TREASURY. 407 


Examination of Land Titles. 


——ap 


the members of which are surprised into erroneous views of the 
question by ez parte showings; favorable reports of committecs 
are obtained, by local interest or the partiality of friends,in one 
House or the other: and thus, even where the adverse claim is a 
bad one, enormous expense and trouble will come to be devolved 
on the Government. 

I could easily furnish a scries of illustrations of this: it will 
suffice to refer to one, that of the Pea Patch Island. (Wallace, 
Jr., App. No. 2.) 

All these considerations have impelled me to adhere steadily 
to the rule of certifying only complete titles. (Opin. April 27, 
1854, vol. vi, p. 482.) 

Entertaining these views of the question of law to be deter- 
mined, the rule of duty dependent thereon has appeared to me 
not to admit of doubt. Morally speaking, professionally speak- 
ing, officially speaking, when the Attorney General certifies the 
validity of a title he warrants it to the Government. He does 
not warrant in law, as he does a piece of his own land which he 
sells; but he warrants in honor and conscience. It is upon the 
sole faith of his warranty, regardless of the warrantors in the 
deed, that the Government buys the land, and proceeds to 
expend, it may be, millions of the public treasure, in the con- 
struction of edifices for the permanent use of the United States. 
_ I feel sensibly the responsibility of such duty. I do not 
think it can be lightly performed. Accordingly, it has been my 
fixed rule to withhold certificate to a title, unless, by scrutiny of. 
all its elements, moral certainty of its validity be reached. I 
cannot take upon myself to disregard any reasonable cause of 
doubt. The particular title before me at the time may bea 
good one: it might pass successfully through the ordeal of the 
courts of law, if it should get there. Nevertheless, if, on solici- 
tous examination of the title, it appear defective, if it involve 
undetermined questions, either of law or facts, it cannot have 
my official warranty. 

There is a special consideration, appertaining to our form of 
Government, which confirms this view. The scope of federal 
jurisprudence, properly so called, is definite; and, however 
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extensive it may be, still the mind can survey it, and reason 
upon it with comparative security regarding a question of title. 
Moreover, questions of pure federal law are determinable by the 
federal authorities, legislative, administrative, or judicial. But 
there are thirty-one States of the Union; each of them has its 
own code of laws, and its own public authorities; and the 
courts of each State decide the rights of persons or property 
acquired under the laws of each State. (Act of September 26, 
1789, ch. 20, s. 84; United States ». Wanson, i Gall. C. C. R. 
p- 51; Elmendorff v. Taylor, x Wheat. p. 159.) 

Now, most of the land, purchased by the Government for 
public sites, is purchased within, and by provision of, some one 
of the individual States. In it, land titles depend on its own laws, 
to be construed by its own courts. Where the question of law 
arising on a title has been so considered and adjudged, we have 
safe ground to proceed on; because the only risk is of the 
reversal by future courts of the rule of law adjudged by previous 
ones; and of the probability of this in a given case every 
competent lawyer can judge. But, if the question presented 
have not been so adjudged in the State,—if it be a new point 
of construction presented by the statutes of a State,—the 
Attorney General would take upon himself burdens of respon- 
sibility, not justified by any emergency in the mere mat- 
ter of expediency of selection between this or that site of a 
court house or post office, or of paying more or less money for 
a site, 1f he should presume to warrant to the Government what 
will be the decision of the courts of the particular State on the 
construction of their own statutes, especially where the United 
States are concerned. The problem is complicated also, by the 
multiplicity of courts in some of the States. It is further 
complicated by the monstrous abuse, in many of these, of 
chancery process, barely tolerable as that is in the hands of a 
small number of pre-eminent judges in England, and altogether 
intolerable as it is when thrown broadcast amongst a multitude 
of judges of the inferior courts in several of the States. 

I trust you will excuse my thus explaining, in a report, near 
the close of my official labors in this branch of the public 
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business, the views which have guided me therein, and I have 
the honor to be, 
Very respectfully, 
C. CUSHING. 
Hon. JaMES GUTHRIE, 
Secretary of the Treasury. 





THE COLLINS MAIL CONTRACT. 


The contractors for the transportation of the mails to and from New York and 
Liverpool, are not entitled to the contract rate of compensation, unless the 
service be performed according to contract, in respect of the number as 
well as the quality of the vessels required for the service. 


ATTORNEY GENERAL'S OFFICE, 
February 25, 1857. 


Sir: Your communication of the 24th of January calls for 
my opinion as to the legality of the action of the Department 
on the following state of facts: 

Under due authority of acts of Congress, a contract was 
entered into in the year 1847, between the United States on 
the one part, and EK. K. Collins and his associates on the other 
part, for the transportation of the mails to and from New York 
and Liverpool. 

For the performance of this service, the contractors engaged 
to provide and maintain five steamers ; and they were to receive, 
in compensation of the service, the sum of $33,000 for each 
round-trip ; a special inducement to the contract, and the high 
price paid, on the part of the United States, being the contem- 
plated adaptability of the steamers to the purposes of war, for 
which reason, the service itself was placed in the administration 
of the Navy Department. In this point of view the number 
of the ships, as well as the quality, was a material fact. 

The company proceeded to provide for the service four 
steamers, and four only, to wit: the Atlantic, the Baltic, the 
Arctic, and the Pacific. Whether, in point of character, these 
vessels were superior to the requisitions of the contract or not, 
is not stated in the case; nor is that material to the matter in 
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hand. The Government accepted the service by them, for a 
series of years, and paid the stipulated compensation. No 
question is presented of retracing steps, in that respect, on 
either side. 

By the casualties of the sea, two of these ships, the Arctic 
and the Pacific, were lost, leaving two only, of the five contracted 
for, in existence to continue the service of the transportaion of 
the mails, and to be ready for the contingency of war. One 
other, the Adriatic, has been constructed by the parties; with- 
out being as yet completely equipped, so as to take her place 
in the line. 

In this condition of things, the parties requested the Secre- 
tary of the Navy to allow them to employ in the service a 
steamer chartered for that purpose, the Ericsson, to which he 
assented, on the assumed premises that the mail-service, at least, 
would continue to be properly performed, by means of the two 
" original steamers, and, the temporary substitute for the Adriatic. 

But, after the first trip of the Ericsson, the Department was 
advised that she did not perform the service properly; and the 
contractors were thereupon notified, that the employment of this 
vessel would not be considered as entitling them to the contract 
rate of compensation. And, at the end of the quarter, upon 
formal report by the Postmaster General, deduction was made 
from the contract-rate, and a smaller compensation paid, based 
upon the intrinsic quality of the service, and its proper value, 
as measured by other mail-service of the same nature conducted 
under the charge of the Post Office Department. 

Upon all which facts, you propound the question,—whether 
the United States were bound, in law or in equity, to pay to 
these parties the original contract-price; and, more especially, 
to pay it on the use of the Ericsson ? 

I cannot doubt on this point. The contractors are no longer 
executing the original contract, either in substance or in form. — 
Instead of five ships as required by the contract, they have but 
two, and the Government is deprived of three-fifths of the 
military consideration of the arrangement, while, at the same 
time, the mail-service is not duly executed. And the contract- 
ors, in the continued use of the Ericsson, proceeded with know- 
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ledge that they.would do so without right to the contract-price, 
and, of course, on such new terms as might be arranged with 
the Department. 

There can, it appears to me, be but one question in the case ; 
and that is, of the amount of deduction to be made. You 
might, it is clear, throw up the whole service, because of the 
non-performance of the contract by the contractors. Not 
doing this, you have sought to compensate the parties equitably 
for such mail-service as they have actually performed. I think 
you have acted discreetly as well as legally, in the means 
adopted to ascertain how much, under the circumstances, it was 
proper to pay, and that the parties, instead of making complaint 
in the premises, should congratulate themselves for the liberality 
with which they have been treated by the Government. 

I have the honor to be, very respectfully, 


C. CUSHING. 
Hon. J. ©. Dossin, 


Secretary of the Navy. 





DROIT D’AUBAINE. 


The Government of the United States has constitutional power to enter into 
treaty stipulations with foreign governments, for the purpose of restricting 
or abolishing the property disabilities of aliens or their heirs in the several 
States. 


ATTORNEY GENERAL'S OFFICE, 
February 26, 1857. 

Srr: I have bestowed attention, at the earliest possible mo- 
ment, on the reference which you made to me of the despatch 
of the Baron von Gerolt, Minister of Prussia, of the 16th 
instant, and the questions of law which it presents, regarding 
the construction and effect of certain provisions in Article XIV 
tof the subsisting treaty of amity and commerce between the 
United States and Prussia. 

The words are as follows: 

‘<The citizens or subjects of each party shall have power to 
dispose of their personal goods within the jurisdiction of the 
other, by testament, donation, or otherwise, and their repre- 
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sentatives, being citizens or subjects of the other party, shall 
succeed to their said personal goods, whether by testament or 
ab intestato, and may take possession thereof, either by them- 
selves or by others acting for them, and dispose of them, at 
their will, paying such dues only as the inhabitants of the 
country, wherein the goods are, shall be subject to pay in like 
cases. And in case of the absence of the representative, such 
care shall be taken of the goods as would be taken of the goods 
of a native in like case, until the lawful owner may take mea- 
sures for receiving them. And if question should arise among 
several claimants, to which of them such goods belong, the same 
shall be decided finally by the laws and judges of the land where 
the goods are. 

‘¢ And where, on the death of any person holding real estate 
within the territories of the one party, such real estate would, 
by the laws, descend on a citizen or subject of the other, were 
he not disqualified by alienage, such citizen or subject shall be 
allowed a reasonable time to sell the same, and to withdraw the 
proceeds without molestation, and exempt from all duties of 
detraction on the part of the government of the respective 
states.” 

Here we have the most unequivocal and positive stipulations 
as to both personal and real estate of decedents on each side, 
to the points,—1. that heirs, legatees or donees, residing in one 
country, may take and dispose freely of personal estate in the 
other country; and, 2. that where impediment of alienage inter- 
venes, the foreign heir at law or devisee of real estate may sell 
the same, and withdraw the proceeds without molestation. 

It is not denied that Prussia has faithfully executed the 
engagement in each of its parts; and estates real and personal 
of decedents in Prussia, or the proceeds thereof, are continually 
passing to heirs at law or devisees in the United States. 

There has not been the same faithful execution of the treaty 
in the United States: that is to say, in some of the States of 
the Union impediments of internal legislation have embar- 
rassed, obstructed, and practically defeated the beneficial en- 
joyment of the advantages of the treaty by subjects of Prussia. 
A signal case of this nature has occurred in the State of Iowa, 
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the courts of which, as the documents annexed to the despatch 
of the Baron von Gerolt show, have set up the alienage laws 
of the State against the treaty obligations of the United 
States. 

The main difficulty is not in the execution of the first clause, 
that appertaining to personal estate. To be sure, in the exten- 
sive territory of the United States, it frequently happens that 
notice of a testamentary or intestate succession does not in due 
time reach the parties interested ; but the citizens of the country 
are subject to the inconvenient consequences of this fact equally 
with foreigners, and may be trusted to remedy the evil in their 
own proper interest. Meanwhile the personal estate of every 
decedent is permitted to go to the heirs or devisees wherever 
they reside, by the law of each and all of the States of the 
Union. 

With real estate it is otherwise. Although the public domain 
of the United States is subject to entry and purchase by aliens, 
(Opinions, vol. vii, p. 851,) and although in some of the States 
they are made quasi-citizens prematurely even, (Ibid. p. 751,) 
yet, in other States, all the peculiarities of the feudal Jaw re- 
garding the drov @’aubaine still subsist. (Slater v. Mason, xv 
Pick. p. 845.) | 

Legal opinion in the United States has not kept pace on this 
great subject with that of the countries of the Continent of 
Europe, where the discussions of the French Convention, and 
the consequent changes of legislation in France, have produced 
results, which reflect on our comparative tardiness of improve- 
ment, continuing, as we do, in many-of the States, under the 
influence of the legal systems of Great Britain. (Merlin, Réper- 
toire, voc. Aubaine.) 

The lawgivers of Spain, from a remote period, have taken a 
sensible view of the subject. Instead of making the tenure of 
land in the country to depend on previously acquired citizen- 
ship, they provided that citizenship should follow the purchase 
and occupation of the land, well conceiving that it is the 
Government which exercises authority over the proprietor of 
land within its jurisdiction, not the proprietor of the land over 


414 HON. CALEB CUSHING 


Droit d’Aubaine. 








the Government. (Nov. Recop., lib. vi, tit. 11, leg. 83; Escriche, 
s. voc. Estranjero.) 

In the United States especially, with our vast unoccupied 
domain, it is for the public interest to facilitate the purchase of 
land, by which not only is capital drawn to the country, but it 
becomes fixed here in the most beneficial and stable manner. 

Nevertheless, the particular facts represented by the Baron 
von Gerolt show, as above hinted, that opinions hereupon are 
in arrear in some of the States, the embarrassments produced 
by which, in their present relation, are incidental to the federal 
organization of the United States. The Union, as such, has no 
law of succession, of inheritance, of descent, of filiation, or of 
tenure of land, whether in the case of citizens of the United 
States or of foreigners. Relationship, inheritance, testaments, 
successions, tenure of estates, real and personal,—all these are 
questions of the local law of the individual States. (Opinion of 
September 12, 1857. See also Opinions, vol. vu, p. 271.) 

Thus it is that, in stipulating to permit to Prussian heirs or 
devisees the withdrawal of the proceeds of real estate, belonging 
to them of right but for the impediment of alienage, the United 
States have stipulated that such withdrawal shall not be pre- 
vented by the legislation of any one of the States. Such, indu- 
bitably, are the nature and effect of the engagement. 

The apparent conflict of power between the United States 
and particular States, which a stipulation of this nature in- 
volves, has prevented its revival in some cases of new trea- 
ties substituted for old ones, which had contained it, espe- 
cially those of the United States with France and the Nether- 
lands, and even led to question of its constitutionality. (See 
Treaty of Commerce with France, of February 6, 1778, art. 
xi; and Convention of September 30, 1800, art. vii; also 
Treaty with Netherlands of October 8, 1782, art. vi.) 

No argument as to the constitutionality of such stipulations 
can be deduced from the treaties of 1778 and+1782, which were 
diplomatic stages of the Revolution; but that of 1800 deserves 
attention as the most expressive of all precedents, it having 
passed through the hands, and received the approbation, of John 
Adams, John Marshall, Oliver Ellsworth, Thomas Jefferson, and 
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James Madison, who, if anybody, should have understood the 
Constitution. 

Supposing engagement of this nature to exceed the consti- 
tutional power of the Federal Government, that with Prussia 
does not the less exist: it is for the consideration of reciprocal 
benefits actually received by us; and, if it be unconstitutional, 
it will remain for us,—after pleading mea culpa, mea culpa gra- 
vissima, and begging pardon for entering into stipulations which 
we had no power to make,—then it will only remain for us to 
indemnify Prussia for our past shortcomings, and to negotiate 
a release from further obligation. 

But can it be, is there any good reason to think, that the 
Federal Government has no power to make such a stipulation? 
It may be inconvenient, because involving conflict with, or ab- 
rogation of, the laws of one or more of the States. Granted: 
but inconvenience is not unconstitutionality : question of which 
depends on the text of the Federal Constitution. 

The power, which the Constitution bestows on the President, 
with advice and consent of the Senate, to make treaties, is not 
only general in terms and without any express limitation, but 
it is accompanied with absolute prohibition of exercise of treaty- 
power by the States. That is, in the matter of foreign nego- 
tiation, the States have conferred the whole of their power, in 
other words, all the treaty-powers of sovereignty, on the United 
States. Thus, in the present case, if the power of negotiation 
be not in the United States, then it exists nowhere, and one 
great field of international relation, of negotiation, and of or- 
dinary public and private interest, is closed up, as well against 
the United States as each and every one of the States. That 
is not a supposition to be accepted, unless it be forced upon us 
by considerations of overpowering cogency. Nay, it involves 
political impossibility. For, if one of the proper functions of 
sovereignty be thus utterly lost to us, then the people of the 
United States are but incompletely sovereign,—not sovereign,— 
nor in coequality of right with other admitted sovercienues of 
Europe and America. 

All the federal relation of the question in this point of view, 
that is, regarding the general public law, will be perceived by 


416 HON. CALEB CUSHING 


Droit d’Aubaine. 





us at once, if we suppose the Union not to have been formed, 
or now to be unconditionally dissolved. In that supposition, 
each of the States, New York for instance, is a sovereign power, 
possessing all the rights of peace and war which the law of na- 
tions accords to independent states. Among these rights are 
the jus legationzs and the jus pactionis, which are jura mages- 
tatica, to be exercised in such manner as a state may by its 
internal constitution prescribe,—but existing, plenary and abso- 
lute, in the political sovereignty, as inherent qualities of its 
very essence. New York, the independent State, we see clearly, 
could treat with Great Britain, France, Spain, for the recip- 
rocal abolition of the droit d’aubaine, as well as for the modi- 
fication of any other fact of private international right. It 
had the power to do this, de facto, on the day of the political 
separation of the Thirteen Colonies from Great Britain; it ex- 
ercised it through the intermediary agency of the Congress of 
the Revolution, in the treaties with France and the Netherlands ; 
it finally parted with the power in consenting to the Federal 
Constitution ; and the power, which it indubitably possessed of 
original right, which it exercised repeatedly, and which it has 
now ceased to possess, not being extinguishable in its nature, 
must, and in fact and in law did, pass from its hands into those 
of the Federal Government. 

Looking now to the letter of the Constitution, and consider- 
ering the inquiry as one of constitutional jurisprudence, it 
is the mere question of implied exceptions to a power, general 


and complete in its nature, and in the terms in which it is. 


granted. Iam not able to perceive any implication of excep- 
tion as to the present matter. 

Mr. Calhoun carefully explores the treaty-making power, and 
states how he supposes it is limited. The Federal Government, 
he concludes, cannot do a thing, or do a thing in a manner, by 
treaty, when either the thing or the manner is contrary to any 
general prohibition of the Constitution; nor can it, by treaty, 
change the character, or the general structure, or any of the 
constitutional functions, of the Federal Government. (Dis. on 
the Govt. p. 203.) All this may be conceded: the stipulation 
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in the treaty before me is not affected by any of the considera- 
tions of exception, which Mr. Calhoun thus designates. 

Whatever there is of general question in the matter, has been 
duly considered by the courts of the United States, in constru- 
ing the ninth article of the treaty between the United States 
and Great Britain of November 19, 1794, which stipulated in 
substance that British subjects might continue to hold lands in 
the United States, and grant, sell, and devise the same, in like 
manner as if resident citizens; and that neither they, nor their 
heirs or assigns, should, as respecting said lands and the legal 
remedies incident thereto, be regarded as aliens: with recipro- 
cal engagements of the same tenor on the part of Great Britain. 
Here, all impediment of alienage was absolutely levelled with 
the ground, despite the laws of the States. It is the direct 
constitutional question in its fullest conditions. Yet the Su- 
preme Court held that the stipulation was within the constitu- . 
tional powers of the Union. (Fairfax’s Lessee v. Hunter's 
Lessee, vii Cranch, p. 627. See also Ware v. Hylton, iii Dall. 
p. 242.) 

There is also a recent judicial decision in the State of Cali- 
fornia, in which the power is affirmed, and in application to the 
precise article of the treaty with Prussia. (The People v. 
Gerke, MS.) I think the conclusions of the court in that case 
are just and true, and in accordance with the Constitution. 

Here, then, is a stipulation of treaty, constitutional in sub- 
stance and form; which, as such, is the supreme law of the 
land; and which abrogates any incompatible law of either of 
the States. Thus the Supreme Court of the United States has 
repeatedly adjudged, in cases of much more serious conflict of 
law than the present, and thus it would, in my opinion, decide 
here, if the question were duly brought before it, so as to subject 
to revision any contrary decision of the courts of a State. 

In the circumstances suggested by the Baron von Gerolt, it is 
an act of mere duty, and of simple good faith, on our part, to 
assure him that such is the law; that the engagements in this 
respect, which the United States made, we had constitutional 
power to make; that these engagements .are valid, and obliga- 
tory alike on the United States and on each one of the States ; 
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and that the decision of any local court to the contrary 1s an 
erroneous decision, reversible by the Supreme Court. 

The President has no power to redress a wrong of this kind 
summarily, or to withdraw it from the jurisdiction of the courts 
of law. Citizens of the United States defend similar rights 
of their own by process of law, and thus only; and our courts 
are freely ‘open for that purpose to the subjects of Prussia. 

In addition to which, gnd for the more complete discharge 
of the good faith of the United States in the premises, the 
expediency of aiding the Baron von Gerolt with advice, and 
co-operation of the law officers of the Government, for the 
better protection of the rights of his countrymen, may well 
receive consideration. But that is an executive question, to be 
determined by the President, on a suitable case presenting 
itself in such time and form as to be capable of reaching autho- 
ritative adjudication in the courts of the United States. 

I am, very respectfully, 


Hon. WituiaM L. Marcy, 
Secretary of State. 


C. CUSHING. 





CESSION OF STATE JURISDICTION. 


The United States cannot accept a cession of jurisdiction from a State coupled 
with a condition that crimes, committed within the limits of the jurisdiction 
ceded, shall continue to be punishable by the courts of the State. 


ATTORNEY GENERAL’S OFFICE, 
February 27, 1857. 


Sir: Your communication of this date transmits to me a 
legislative act of the State of Iowa, purporting to cede to the 
United States jurisdiction over and upon all lands purchased by 
the United States as sites for public buildings in said State, 
and submits to me the question of the sufficiency of said act. 

This act of cession contains several reservations and provisoes, 
most of which are not, in my judgment, of a character to be 
seriously objected to by this Government. 

Among them, however, there is one, to which insuperable 
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objections exist. It provides that ‘‘ nothing in this act shall be 
so construed as to prevent, on such lands, * * the courts of this 
State from exercising jurisdiction of crimes committed there- 
on.”’ This reservation is distinctly incompatible with the pro- 
visions of the penal acts of Congress, and would obstruct, if 
not defeat, the execution of those acts. Moreover, it is alto- 
gether inconsistent with any possible construction of that 
‘exclusive’ jurisdiction, which, according to the letter and the 
intent of the Constitution, are in such cases to be vested in 
the United States. It is not sufficient that persons and pro- 
perty on such ceded sites’ shall be exempt from the legislative 
authority of the State, in the matter of civil acts performed 
within or upon such sites. It is still more necessary that acts 
performed thereon, and alleged to be criminal, shall be saved 
from the criminal authority of the State. 

I have advised, in all these cases, that the United States shall 
admit that the process of the State, civil or criminal, may be 
served within such sites, in reference to rights acquired, obliga- 
tions incurred, or crimes committed, outside of any such cession, 
but within the territorial limits and under the appropriate con- 
stitutional authority of the particular State. Thus much has 
been conceded, in order that such sites shall not be perverted 
into places of asylum for fugitives from justice, or from other legal 
obligations due in the State. It is impossible to go beyond this 
point, and give to the courts of the State, as proposed in this 
act, jurisdiction of crimes committed on such sites, to the ex- 
clusion of, or even in concurrence with, the proper jurisdiction 
of the United States. 


I am, very respectfully 
_S C. CUSHING. 
Hon. JAMES GUTHRIE, 


Secretary of the Treasury. 
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INTERNATIONAL EXTRADITION. 


A clerical error in letters missive authorizing a foreign government to institute 
proceedings of extradition in the United States, is of no account, such a 
document not being a judicial paper in any sense, but only a political com- 
mission or license. 

ATTORNEY GENERAL'S OFFICE, 
February 27, 1857. 


Str: By letter of the 27th instant, the Attorney of the 
United States for the Southern District of New York informs 
me that, in the President’s warrant for the institution of pro- 
ceedings in extradition against Carpentier and others, fugitives 
in New York from the penal justice of Frarice, there is a clerical 
error, which, he apprehends, may prove to be cause of embar- 
rassment in the proceedings now pending before the Commis- 
sioner. | 

This error is in the preamble of the document. It consists 
only in the substitution of the phrase “to give,’ in place of 
that of “for giving,” in the recital of the title of the act of 
August 12, 1848, entitled “An act for giving effect to certain 
treaty stipulations between this and foreign governments, for 
the apprehension and delivering up of certain offenders.’’ 

It is quite unnecessary, in this relation, to review the paltry 
technicalities at common law, with which legal chicanery, first 
in England, and then by imitation in the United States, had 
encumbered the question of the validity of indictments, and 
other processes of that class. Most of these disgraceful con- 
trivances for affording immunity to crime, have been contemptu- 
ously swept out of existence, in our time, as well in England,as 
in many, if not most, of the States of the Union. (Waterman’s 
Archbold, p. 100, and notes.) 

If it were otherwise, however, this error is of no account. 
The document in which it occurs is not of the character, which, 
under a strange delusion, some persons have seemed to imagine. 
It is neither an indictment, nor a warrant of arrest, nor indeed 
a judicial paper of any sort. It is nothing but an administrative 
paper, an executive license, in the form of letters missive to all 
competent judicial authorities, to enable the French govern- 
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ment to go before the courts, enter complaint, and proceed to 
establish a case of extradition in due form of law. Of course, 
a perfectly immaterial clerical error like this cannot have the 
slightest tendency whatever to impair the force of such a mere 
political permission or license. Suffice it that such exceptions 
of form retain their footing in courts of law: they are altoge- 
ther out of place in the international intercourse of sovereign 
states. 

It is proper to state that this clerical error did not originate 
With the clerks of your Department. 

I should not, under these circumstances, advise the issue of 
a new warrant, for the single purpose of correcting the present 
error. But there is another consideration, which seems to ren- 
der it desirable. 

In more than due zeal for the interests of their clients, the 
counsel of Carpentier and his associates, in the hearing before 
the Commissioner, took or kept possession, without lawful right, 
of a paper belonging to the French Consul General, M. de 
Montholon. If this act had been undertaken in a proper court 
of justice, the execution of it could have been prevented at 
once by force, and the attempt summarily punished on the spot. 
The Commissioner was doubtful as to his powers, and thus the 
wrong was consummated, leaving open only the question whe- 
ther it can or not be punished by the Commissioner or the 
Circuit Court of the United States, whose officer he is. 

Under these circumstances, it may come to be deemed expe- 
dient to commence the proceedings anew in the Circuit or Dis- 
trict Court; to which end, as it seems to me, another warrant 
might well be issued by the President, 


I am, respectfully, 
C. CUSHING. 
Hon. Witiiam L. Marcy, 


Secretary of State. 
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MARE ISLAND. 


The vacant shore land between high and low water mark in California, as in each 
of the other new States, vests in the same on its admission into the Union. 


ATTORNEY GENERAL'S OFFICE, 
April 9, 1853. 


Srr: I have received your communication of this date, the 
questions presented by which will appear by what follows. 

The act of March 3, 1853, making appropriations for the 
naval service for the next fiscal year, appropriated the sum of 
one hundred thousand dollars towards certain objects of con- 
struction at the Navy Yard in San Francisco, provided that, 
before the sum shall be expended, the Attorney General of the 
United States shall decide that the United States have good title 
to the lands upon which the buildings are to be erected. 

As there was already permanent provision by law, requiring 
that no public money shall be expended upon any site or 
land purchased by the United States for the purpose of erecting 
thereon navy yards or other public buildings of any kind what- 
ever, until the Attorney General shall have passed on the title, 
it is to be assumed that Congress had some special reasons for 
making the specific enactment recited. 

The probable reason for this may be gathered from the docu- 
ments accompanying your letter, and from other sources. 

In the act of August 31, 1852, making appropriations for 
the naval service, there is an appropriation of one hundred 
thousand dollars for the commencement of a navy yard in the Bay 
of San Francisco, either by purchase or by reservation of public 
' lands. 

In the execution of this law the Secretary of the Navy, it 
seems, selected, as the proposed site, a tract of land in the Bay 
of San Francisco called Isla de la Yegua, or Mare Island, 
which land being subject to certain private claims, the question 
of title was, of course, submitted to the Attorney General, (Mr. 
Crittenden.) 

The opinion of Mr. Crittenden, upon the facts and documents 
presented to him, is to the effect that Mare Island is public 
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domain of the United States, subject, however, to adverse claim 
derived from one Victor Castro, who alleges title by grant from 
the Mexican government anterior to the conquest of California 
by the United States. Without absolutely deciding the vali- 
dity of this claim,—which in fact depends on the proceedings 
now pending under the provisions of the acts of March 8, 1851, 
and August 31, 1852, for the settlement of private land claims 
mn California, and could not now be decided by him, it being 
still sub judice,—Mr. Crittenden came to the conclusion that 
there was so much of colorable, or at least possible, grounds for 
the Castro claim, as to justify the payment of a large sum of 
money by the United States to silence and extinguish it :—which, 
it seems, has accordingly been done. 

What Mr. Crittenden really passed upon, therefore, was the 
chain of title vesting in the United States, by conveyances in 
the nature of quit claim, all the interest, whatever it might be, 
of Victor Castro, and authorizing the pay:ent by the Secretary 
of the sum of public money requisite for the purpose of pur- 
chasing up that claim, which is yet to be finally adjudicated by 
the courts of the United States. | 

Mr. Crittenden also expressed the opinion that no individual, 
except Castro or his grantees, had, or could have, good claim 
as against the United States: in which view of the subject the 
final decision, in the pending case of Castro against the United 
States, would be no otherwise material than as, if in favor of 
Castro, it would thus dispose of any other dormant private 
claims adverse to the general title of the Government. 

But this conclusion must be limited to the question of claims 
of a date anterior to the conquest of California. It cannot 
exclude any adverse claim originating at a date subsequent to 
the conquest, such as that set up by one Henry Sanford, and 
which Mr. Crittenden assumes to be disposed of by the superior 
adverse claim of the grantees of Victor Castro. 

- The grounds of Sanford’s claim do not appear in the papers 
submitted to me, and I cannot, without further information, 
express any opinion regarding it, except to say that I do not 
think it safe to rely on that of Victor Castro as a complete 
‘answer to it. The Castro claim, as already explained, is now 
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in litigation on a suit against the United States, commenced 
before the California Land Claim Commission and it is im- 
possible to know beforehand what may be the decision of the 
Supreme Court of the United States in the case, when it shall 
be heard on appeal. It involves difficult and important ques- 
tions of law, which the Commissioners, to be sure, have decided 
in favor of the claimants, but which the Supreme Court may 
decide otherwise. What the United States got by the purchase 
from Castro’s grantees is a disputed claim, which may or may 
not be settled in favor of Castro by the Supreme Court. 

True, the United States may decline to resist the claim of 
Castro in the pending suit, and, by consent, or by omission to 
enter an appeal, may, in fact, take the side of the adversary 
party, his claim being vested in them, and allow a final judg- 
ment to be entered affirming the grant to Castro. But I, as 
Attorney General, in view of the special duties imposed on me 
by the acts for the settlement of private land claims in Cali- 
fornia, and of my general obligation to look after the rights of 
the United States in the premises, cannot pursue this course. 
I must not admit that’ the purchase of the Castro claim by the 
United States operates in any way, either by implication or 
otherwise, as a waiver of the general rights of the United 
States in the premises, or as an.assent, either express or implied, 
to the pretended validity of the grant to Castro. I must, and 
do, in behalf of the United States, reject this idea. When the 
transcript of the case of Castro’s grantees against the United 
States comes to me in conformity with the provisions of law, I 
may be constrained, in deference to the plainest dictates of pub- 
lic duty, to take it by appeal, before the Supreme Court, for the 
obvious reason that the case is not an isolated one, and that, if 
the questions of law involved in it be decided in favor of the 
claimants, the decision takes from the United States I know 
not how many millions worth of land in California, which is 
otherwise public domain. 

Confirmation by the Commissioners, or the purchase, by the 
United States, of the claim of Castro, may, perhaps, as inti- 
mated by Mr. Crittenden, be taken as supplying that defect in 
Castro’s title, which consists of the want of the assent required 


TO THE SECRETARY OF THE NAVY. 425 





Mare Island. 


by Mexican law, of the Departmental -Deputation; but it can- 
not supply other and much more serious desiderata in the title, 
the decision of which remains for the Supreme Court. 

In addition to which it is to be considered, that, whatever 
might be the legal effect, by way of waiver, estoppel, or other- 
wise, of any transaction in the premises between Castro’s 
grantees and the United States, probably no such transaction 
could affect the rights of Sanford, or any othcr adverse claim- 
ant save the grantees of Castro. Sanford, or any other person, 
may not be precluded by anything the United States can do, 
from setting up a claim better than Castro’s, that is, denying 
the validity of the original grant to Castro, and so ousting the 
United States. 

Assuming, therefore, that the grant to Castro, though it be 
the only adverse claim of dafe anterior to the acquisition of 
California, yet is no sufficient answer to any claim of origin 
subsequent to that date, we now arrive at a new class of con- 
siderations material to be discussed and weighed. | 

I am satisfied that the State of California may set up, and 
probably maintain, title, as against the United States, to so much 
of Mare Island as is subject to overflow by water, whether peri- 
‘odically or otherwise, that is, at least, to all below high water 
mark. 7 

In the first place, the Supreme Court has decided, in the case 
of Pollard v. Hagan, (iii Howard, 212,) that the shores of 
navigable waters, and the soil under them, were not granted 
by the Constitution to the United States, but were reserved to 
the States respectively; and the new States have the same 
rights, sovereignty, and jurisdiction over this subject as the 
original States. This decision has been re-examined and more 
than once re-affirmed by the Supreme Court. See Goodtitle 
v. Kibbe, (ix Howard, 471-477,) and Doe v. Beebe et al., (xiii 
Howard, 25.) It is immaterial, under these decisions, whether 
the general sovereignty of the United States, and their right 
of domain, came by treaty with a foreign power or otherwise. 
In all cases, on the admission of any State into the Union, the 
land of the shores below high water mark passes to and vests 
in that State, by virtue of the Constitution, 
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In the second place, by an act of Congress, passed the 28th 
day of September, 1850, all the swamp and other overflowed 
lands in the State of Arkansas, made thereby unfit for cultiva- 
tion, are granted to said State; and then the provisions of the 
act are extended to, and its benefits conferred upon, each of 
the other States of the Union in which such swamp and over- 
flowed lands may be situated. The State of California had 
already, by act of September 9th, 1850, been admitted into the 
Union, and is, of course, entitled to all the uncultivable over- 
flowed lands within its limits, as against the United States. 

It seems to me that, on one or both of these grounds, the 
State of California may lay claim to all that part of Mare 
Island, which is not above high water mark, and which is just 
as necessary as the upland, nay more necessary, for the pur- 
poses of a navy yard. It will not avail anything for the United 
States to acquire the uplands, unless it may construct wharves 
and docks, which must of course be situated on thig very over- 
flowed or tide-water shore land. Nay, how can the United 
States enjoy the use of Mare Island as a naval depot, while its 
entire shore belongs to the State of California, whose rights of 
property may shut up the island against all access of ships as 
effectually as if it were surrounded by a wall of granite ? 

There is another class of questions, concerning which there 
is not sufficient information in the documents before me, to 
enable me to form any satisfactory judgment, and that is, the 
possibility of an adverse title to some part of Mare Island 
having been acquired by any individual since the conquest and 
cession of California. I suppose a proper investigation of the 
claim of Henry Sanford would afford or lead to the requisite 
information as to this general head of inquiry into the title, 
without possessing which I can give no opinion on the subject. 

I recommend, therefore, as indispensable prerequisites to 
any lawful expenditure of public money on Mare Island,— 

First, that due investigation be had, through the District 
Attorney of the Northern District of California, or otherwise, 
into the claim of Henry Sanford, and any other ground of 
individual claim of date subsequent to the conquest. 

Secondly, that the State of California be invited to relinquish 
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to the United States whatever claim, if any, she may have to 
the shores or the overflowed land of Mare Island. 
I have the honor to be, very respectfully, 


C. CUSHING. 
Hon. JaMEs C. Dossin, 


Secretary of the Navy. 





GARDINER FRAUDS. 


Report to the President as to the investigation and prosecution of fraudulent 
claims preferred by and paid to Gardiner, under the treaty of Guadalupe- 
Hidalgo. 

ATTORNEY GENERAL’S OFFICE, 
April 15, 1853. 

Srr: I have the honor to report, as to the letter addressed 
to you by Mr. Fendall and Mr. May, of the 8th inst., regard- 
ing the cases of the United States v. Gardiner, that all the pro- 
ceedings in those cases were instituted by the direction of your 
predecessor, President Fillmore, who also conferred with counsel, 
and otherwise gave particular personal attention to the subject. 

The adoption of this course was occasioned, it is presumed, 
by the relation of the subject to one of the members of Mr. 
Fillmore’s administration. 

Provision was.made for the expenditure in these cases, and 
also for investigations instituted as to another case, that of 
Hargous, by the direction, in like manner, of the President,— 
money being drawn from the Treasury and placed in the hands 
of Mr. McKean, a clerk in the Treasury Department, as dis- 
bursing agent, and the accounts of. expenditure having been 
examined and passed by the President. 

These expenditures were held to be authorized by the act of 
March 3, 1847, which appropriates three millions of dollars 
“to enable the President to conclude a treaty of peace, limits, 
and boundaries, with the republic of Mexico, to be used by 
him in the event that said treaty, when signed by the author- 
ized agents of both governments, and duly ratified by Mexico, 
shall call for the expenditure of the same or any part thereof.”’ 
(ix U. 8. Statutes, 174.) As the Gardiner and the Hargous inves- 
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tigations all grew out of payments for indemnity under provi- 
sions of treaty with Mexico, including the treaty of peace and 
limits, commonly called of Guadalupe-Hidalgo, and specially 
referred to by the above-cited act of March 3, 1847, (see art. 
13 and 14 of the treaty, ix Stat. at Large, p. 983,) the author- 
ity for the expenditure was deemed sufficient by Mr. Fillmore. 

In this way the sum of $21,000 has already been drawn; of 
which about $1500 still remain in the hands of the disbursing 
agent; and there is a further sum in the Treasury, as balance 
of the three-million appropriation. 

In consideration of the character of these investigations, and 
of the inducements which led Mr. Fillmore to enter upon them, 
it seems to me that the subject-matter may properly continue 
to be conducted to a conclusion, substantially as commenced and 
proceeded in by him, except that no reason now exists why the 
President should himself assume the labor of attending person- 
ally to all the ordinary details of the business. 

I therefore recommend that the Secretary of the Treasury 
be authorized to draw on the balance of the three-million ap- 
propriation, for the purposes herein explained; that Mr. Mc- 
Kean be continued as disbursing agent until further order; and 
that the whole subject be placed under the supervision of the 
Attorney General. 

I am, very respectfully, . 
C, CUSHING. 

To the PRESIDENT. 





-CHURCH LANDS IN DELAWARE. 


Legal effect of a lease of two thousand years. 


ATTORNEY GENERAL’S OFFICE, 
May 19, 1853. 
S1r: I have examined the abstract, with the letter of expla- 
nation, transmitted to you by the District Attorney of the dis- 
trict of Delaware, relative to a parcel of land, in the city of 
Wilmington, selected as the proposed site of a custom house and 
post office in that city. 
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It appears that one Wellington Grubb was, at the time of his 
decease, in lawful possession of the premises, under color of | 
title; and the whole question is, whether a conveyance of his 
title will vest the land in the United States. 

The decision of this question depends on distinct conclusions 
of law, namely, the value to be given to a leasehold term of 
two thousand years, in the premises, created by the minister, 
vestrymen, and churchwardens of the Swedes’ Church, 80 called, 
in the year 1763; and the value ascribable to a deed of release, 
executed the present year by the vestrymen and churchward- 
ens of the same church: both titles by lease and release being 
united in the said Grubb. 

It seems to be well settled in the United States, that a lease- 
hold interest of whatever term, even a thousand or two thousand 
years, ig not a fee simple estate, but only a chattel, passing by 
that designation in wills. (In re Gay, iii Mass. R. 419; Brews- 
ter v. Hill, iN. H. R. 850.) 

But, though not technically a fee simple estate, such a lease 
may be so considered for all purposes of beneficial possession, 
(Montague v. Smith, xiii Mass. R. 396, 402;) and the statute 
of 21 Henry VIII, ch. 18, which enabled the lessee to protect 
himself by ejectment against a stranger, though not, as by vir- 
tue of the lease, against the lessor or a grantee of the rever- 
sion, (iii Black. Comm. 200,) may be assumed to be in force in 
the United States. 

‘There is, therefore, in this particular, an apparent defect in 
the title, it not being technically, and in all possible relations, 
a fee simple. 

Perhaps this defect may be considered as cured by the long 
possession of the tenant or his predecessors in the lease, ac- 
cording to the doctrine of the case of Dunn v. Barnard, (Cowp. 
595,) which decides that a lessee, under a lease for two thousand 
years, may hold by proof of adverse possession for twenty 
years, notwithstanding the lease. ‘‘ It is answered,” says Lord 
Mansfield, “that the testator held under an old term of two 
thousand years. But that will not avoid the title, if the jury 
are satisfied that he has been in possession twenty years. If 
no other title appears, a clear possession of twenty years is evi- 
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dence of a fee, not, that he held under a lease. The lease is 
one of his muniments. No man has a lease of two thousand 
years as a lease, but as a term to attend the inheritance. Half 
the titles in the kingdom are so.’’ (Ubi supra, p. 597.) 

Some doubt seems to be implied by a learned commentator, 
as to whether such a lease may be treated as an attendant term 
in this country, because of our authorities speaking of leases, 
technically considered, as a chattel interest. (iii Kent’s Com. 93.) 
But the same technical designation is applied to them in Eng- 
land. (Bacon’s Abr. Lease.) 

An attempt has been made to cure the apparent defect in this 
title under the lease, by the deed of release. 

It appears that at a certain time, namely, in 1703, the whole 
of this Jand was in one Anne Stallcup, who, that year, by inden- 
ture, conveyed the estate in fee and in trust for the benefit of 
the Swedes’ Church, with a power in the trustee to convey with 
the consent and approbation of “the minister thereof for the 
time being ;”’ and the lease, under which Grubb claimed, seems 
to have been executed in conformity with this power; but, sub- 
sequently to that time, the legislature of Delaware assumed to 
authorize the churchwardens and vestrymen, in whom the trust 
became vested, to convey without the approbation and consent 
of the minister of the church, and the deed of release was thus 
executed by the churchwardens and vestrymen. 

It is very questionable whether the legislature had authority 
to discharge the power, in the trust, of the required assent of 
the minister to a conveyance. (Delany v. Tilghman, vi Gill 
& J. 461.) 

But the fee under the trust indenture was in the church- 
wardens and vestrymen; and the deeds of lease and release to- 
gether might well be treated as a conveyance in fee simple. 

The deed of release will, at all events, operate by way of 
estoppel as against the churchwardens and vestrymen, who 
stand in the position of lessor and reversioner. For Anne 
Stallcup has no interest whatever in the question. 

If the minister has any right of interference in the matter, 
it is only in equity, as against the churchwardens and vestrymen 
at the expiration of two thousand years. It is perfectly clear that 
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no other person, either then, or before then, can make any 
good objection, or undertake to disturb the title; and it does 
not seem necessary to guard against a suit in equity by the 
minister to be brought two thousand years hence. It could in 
no way affect the possession of the United States. 

Iam therefore of opinion that a proper conveyance of all 
the estate of Wellington Grubb, in the premises, would carry a 
sufficiently valid title within the meaning of the act of.Con- 


gress. . 
I am, very respectfully, 


©. CUSHING. 
Hon. JAMES GUTHRIE, 


Secretary of the Treasury. 





SUCCESSION OF TRUSTS. 


At common law, an executor, duly appointed, succeeds to a trust vested in his 
testator by the previous testator. 
Of the transmission of testamentary powers. 


ATTORNEY GENERAL’S OFFICE, 
May 238, 1858.. 


Srr: I have examined the abstracts and other documents ap- 
pertaining to the question of title in certain lots of land in the 
city of Richmond, proposed as the site of a custom house, and 
other offices of the United States, to be erected in that city. 

I do not perceive any reasonable cause of serious doubt in 
the title, the only matter which requires consideration being, 
in what manner the land shall be conveyed to the United States. 

James McClung died seised in fee simple of a good title to 
the premises, having by will and codicil devised the same in 
fee to his two executors, John Wickham and James Breck- 
enridge, or the survivor of them, for certain uses hereafter to be 
discussed, and with power of sale. 

The material parts of the will are as follows: 

‘“‘ All the rest and residue of my estate, real and personal, 
whether in possession, remainder, or reversion, I do hereby de- 
vise and bequeath to J. W. and J. B., in trust, for the uses, 
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intents, and purposes hereinafter directed * * of selling and 
conveying the whole or any part thereof, as they or the survivor 
of them may think most advisable, except what is specially 
devised to my wife, and of vesting the proceeds thereof in real 
and personal property, and out of the interests or profits pay- 
ing to my wife during her life, the sum of, &c., and paying the 
residue of such interests or profits to my daughter Elizabeth 
Wickham, during her life, with remainder to her children liv- 
ing at her death, equally to be divided, and if any of them be 
dead, leaving issue, that issue to take the share the parent 
would have had if living.” 

The testator says, by the codicil, ‘‘ Whereas the unfortunate 
premature death of my dear wife has made the clause of this 
will which relates to her unnecessary, I desire my aforesaid ex- 
ecutors not to dispose of my real property, except my western 
und distant lands, without absolute necessity.” | 

The will and codicil were duly proved by one of the execu- 
tors, John Wickham, who, on the decease of the other, thus 
became the qualified and the sole surviving executor and devisee 
in trust. Afterwards, John Wickham died, having, by his last 
will, appointed Benjamin Watkyns Lee and John F. Wickham 
his executors, both of whom made probate of the will of John 
Wickham, and took, also, letters of admjnistration de bonis non, 
with the will annexed, of the estate of Jamef McClung. Ben- 
jamin Watkyns Lee is dead, but the other executor, John 
F. Wickham, survives. 

The present state of the family is this .—Mre. Elizabeth Wick- 
ham still lives, with seven children, all of full age, and the 
infant daughter of a deceased son. John F. Wickham, the 
executor, 18 one of the children of Mrs. Elizabeth Wickham. 

It appears that Mrs. Wickham, and the six other children, 
all concur with the seventh, the executor, in the wish to make 
sale to the United States, the proposed price being the full value 
of the land, and the sale being in other relations highly bene- 
ficial to all the parties in the use or interest. 

No difficulty, therefore, exists, except in regard to the use in 
remainder, to which the infant granddaughter of Mrs. Eliza- 
beth Wickham, or the contingent issue of that granddaughter, 
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may be entitled, upon the termination of the life estate of Mrs. 
Wickham. 

Undoubtedly, John F. Wickham, as surviving executor of the 
will of John Wickham, is also executor of the will of John Mc- 
Clung. “The interest,” says Blackstone, “vested in the ex- 
ecutor by the will of the deceased, may be continued and kept 
alive by will of the same executor, so that the executor of A.’s 
executor is, to all intents and purposes, the executor and rep- 
resentative of A. himself; * * * * for the power of an execu- 
tor 1s founded upon the special confidence and actual appoint- 
ment of the deceased; and such executor is therefore allowed 
to transmit that power to another in whom he has equal confi- 
dence.’”’ (ii Com. 506. See, also, i Comyns’ Dig. Admin. Cr., 
p- 271; 1 Bacon’s Abr. Ex. & Ad. p. 886; i Williams on Exec. 
p- 206, and the cases cited.) The reason of which is more cir- 
cumstantially given in Plowden, thus: “If I ordain, by my last 
will, that J. S. shall alien my land, and he does so, this is my 
alienation by him. * * * So, when a man makes J. S. his 
executor, therein it is implied to be his intent, that if J. S. 
makes his will and dies, his executor shall be executor to the 
first testator, by the nomination and election of the second tes-. 
tator, to whom the first testator committed such authority of 
election and nomination. So that the second executor, after 
the death of the first executor, shall be immediate executor to 
the first testator, and therefore he shall be in such degree to the 
first testator as the first executor was: or else the contracts 
between man and man would, by the common law, perish in a 
short time, namely, after the death of the first executor. * * * 
Therefore such defect was not at the common law.” (Com. 290.) 

John F. Wickham, therefore, as executor of the will of John 
Wickham, is executor of the will of James McClung, which 
being assumed, all question of administration de bonis non on 
the estate of John McClung is at end. There cannot be, at 
one and the same time, an executor and an administrator enti- 
tled to administer on one and the same estate of the same tes- 
tator. And, inasmuch as the executor is in office by virtue of 
the prior and superior appointment of the testator, and the 
administrator is in by the posterior and inferior appointment of 

Vou. VITT.—23 
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the ordinary, it follows that the grant of administration, by the 
latter, in such case, is not voidable only, but simply void. 
(Abram v. Cunningham, ii Lev. 182, and ii Vern. 303; Wang- 
ford v. Wangford, Ibid. 308; Graysbrook v. Fox, Plowd. 281; 
i Com. Dig. Adm., b. i; ii Bac. Abr. Ex. & Ad. 386; i Wil- 
liams on Ex. 488; Creath v. Brent, iii Dana, 129.) In John 
F. Wickham, accordingly, is vested the whole executorship of 
John McClung. 

But, though John F. Wickham, as executor of John Wick- 
ham, is also executor of John McClung, it may not necessarily 
be the consequence that John F. Wickham possesses the same 
powers under the will which John Wickham possessed; and it 
needs, therefore, to explore that point. The conclusion is to be 
deduced from the nature of the estate in John Wickham. 

Of course, the quality of this estate depends on the interest 
of the testator, this intent being ascertained by consideration 
of the language of the will viewed in the light of legal pre- 
cedents. a" 

If the will stood alone, there might be doubt whether the 
devise were to J. F. & J. B., nominatim as porsons, or to the 
executors rattone offictt, and in their official capacity. 

But the codicil removes all doubt as to this. The devise 
must be regarded as a devise in fee, to the surviving qualified 
executor John Wickham, and to his executor John F. Wickham. 
The fee simple is in him, and him alone. 

The fee of John Wickham was in trust for certain uses, 
coupled with a power; and it was not a naked power, but the 
devisee of the power was also the trustee and the devisee of the 
estate. (See Brown v. Higgs, viii Vesey, 570; Brown v. Pococke, 
vi Sim. 6389; Hill on Trustees, ch. ii, s. 83; Sugden on Powers, 
ch. 6, 8. 6.) 

Now, in such a condition of the title, whatever question existed 
in the older cases, (F. Moore, no. 1172; Brok. Abr. Test. p. 1,) 
there cannot be any now,—that, although, where a naked power 
is given to a person by name, not as executor, it will not sur- 
vive nor of course pass to his executor, without express words, 
(Sugd. Powers, ch. iii, s. 1;) yet, if the power be given to the 
executor, and more especially if the donor of the power be the 
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devisor of the estate in fee, as in the present case, ther the 
power must be held to survive, and also pass to the executor of 
the executor. (See Guthrie v. Guthrie, i Call, 5.) 

I am disposed to conclude, therefore, that John F. Wickham 
takes the fee, with all the powers, of John Wickgam, more 
especially as he is also interested in the trust, and that, unless 
there be in the will some limitation of the power of sale, he 
can lawfully convey to the United States. 

There is, in the codicil, an apparent limitation of the general 
power of sale given by the will, because the testator, in the 
codicil, desires the executor not to dispose of certain parts of 
his real estate, including that which is here proposed to be sold, 
“without absolute necessity.”’ 

I do not believe those expressions amount to a condition pre- 
cedent, so that the purchaser should be compelled to look into 
the question of necessity. It seems to me that question belongs 
to the executor himself; and, if he sell in abuse of his trust, 
and to the injury of the cestuis que trust, he will be responsible 
to them in equity, without its affecting the title of the United 
States. - 

In fact, the executor being himself interested, and the other 
adult parties in the beneficial interest concurring with him in 
opinion of the expediency and propriety of the sale, which the 
case finds to be for adequate price, it would seem that the very 
condition itself was complied with, so as to preclude all reco- 
veries on the part of the infant cestui que trust. (Brown v. 
Armistead, vi Randolph, 594.) 

My general conclusion is, that John F. Wickham can convey 
a good title. 

It might not be amiss, perhaps, ex majort cautela, and to pre- 
clude possible controversy on the infant cestui que trust arri- 
ving at full age, to obtain a decree of sale of her interest, as 
well as to have the adult cestuis que trust join in the convey- 
ance, although it docs not seem to me indispensable to the 
validity of the title of the United States. 

I am, very respectfully, 
C. CUSHING. 

Hon. JAMES GUTHRIE, 

Secretary of the Treasury. 
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THE CLAYTON BULWER TREATY. 


There is nothing in the convention between the United States and Great Britain 
of April 19, 1850, which forbids either of the contracting parties to inter- 
vene, if either of them see fit, by alliances, influence, or even arms, in the 
affairs of Central America. 


ATTORNEY GENERAL'S OFFICE, 
May 28, 1853. 


Srr: I have, in compliance with your request, carefully 
considered the convention between the United States and 
Great Britain of the 19th of April, 1850, commonly called the 
Clayton Bulwer Treaty, and am not able to find in it anything, 
which forbids Great Britain or the United States to intervene, 
if either of them see fit, by alliances, influence, or even arms, 
in the affairs of Central America. 

In the first article of the convention, which alone touches the 
point, it is agreed, among other things, that neither the United 
States nor Great Britain will occupy, fortify, or colonize, or 
assume or exercise any dominion over, Nicaragua, Costa Rica, 
the Mosquito coast, or any part of Central America; and that 
neither will make use of any protection which either affords, or 
may afford, or any alliance which either has, or may have, to 
or with any state or people, for the purpose of occapying, 
fortifying, or colonizing Nicaragua, Costa Rica, the Mosquito 
coast, or any part of Central America, or of assuming or 
exercising dominion over the same. 

These are the only provisions of the convention, which involve — 
stipulations of self-restriction on the part of Great Britain, 
except such other provisions as are specifically confined to the 
canal assumed by the convention as to be constructed between 
the Atlantic and Pacific oceans across the American isthmus. 
These general provisions are on their face of. limited scope. 
The engagements of the two Governments are: 

1. Not to occupy, fortify, or colonize any part of Central . 
America. 

2. Not to assume or exercise dominion over any part of 
Central America. 
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3. Not to make use of any protection which either affords or 
may afford, or any alliance which either has or may have, to or 
With any state or people, for either of the foregoing purposes. 

The stipulations above recited are definite and distinct. They 
leave unimpaired all the other powers and rights of peace and 
war, so far as regards Central America, which appertain to the 
United States and Great Britain as sovereign states in virtue 
of their independence as such, among which are the sovereign 
power and right to contract alliances, afford protection, exert 
influence, make war, and do all the other acts in the premises, 
which independent states may by the law of nations do, except 
only those which are specifically menthoned and forbidden by 
the convention. Instead of surrendering the right to exercise 
protectorship and form alliances, the convention expressly 
recognises the right as being maintained and continued ; for it 
agrees that neither will make use of any protection which it 
affords or may afford, or any alliance which it has or may have, 
to or with any state or people, for certain specified purposes ; 
leaving such protection to be afforded, and such alliance to be 
had, for any other purpose, in any part of Central America. 

I have spoken of these stipulations as if they were inde- 
pendent and substantive conditions of the convention, and, in so 
doing, have attributed to them all the force and effect which 
they could under any possible circumstances possess. But in 
truth they are only incidental stipulations, and secondary to the 
main object of the convention. 

The preamble declares the purpose of the convention, namely, 
to set forth and fix the views and intentions of the two Govern- 
ments with reference to any means of communication by ship 
canal, which may be constructed between the Atlantic and 
Pacific oceans, by the way of the river San Juan de Nicaragua. 

In the sixth article, “the great design of the convention” is 
announced to be “that of constructing and maintaining a ship 
communication between the two oceans for the benefit of man- 
kind on equal terms to all, and of protecting the same.” 

The second, third, fourth, fifth, sixth, and seventh articles 
relate exclusively, and in express terms, to the question of such 
canal, its protection, its neutrality, and its use. 


438 HON. CALEB CUSHING 


The Clayton Bulwer Treaty. 


The eighth article is for the contingent application of the 
same stipulations “to any other practicable communication, 
whether by canal or railway, across the isthmus which connects 
North and South America.” 

Remains only the first article, the most important of all, parts 
of which have already been quoted and commented on. That 
article stipulates, in substance, for the neutrality of the canal: 
to which end the two Governments agree, in the first place, that 
neither will ever obtain or maintain for itself any exclusive 
control over the said canal, nor ever erect or maintain any 
fortifications commanding the same or in the vicinity thereof, 
nor make use of proteetorships or alliances for the purpose of 
erecting or maintaining any such fortifications, nor take advan- 
tage of any intimacy or use any alliance, connection or influence, 
which either may possess, for the purpose of acquiring or 
holding, directly or indirectly, any exclusive or peculiar rights 
or advantages in regard to commerce or navigation through the 
said canal. These engagements, as indicated by the preamble, 
by the particular phrase cited from the sixth article, and by 
the tenor of all the other articles, are the main object of the 
convention; and the more general engagements previously 
quoted, as to occupation, colonization, dominion, protectorship, 
and alliances, which are interjected in the midst of the condi- 
tions specific and proper to the main object of the convention, 
must of course be construed with reference to that main object, 
of which they are but incidental conditions; and they are not 
susceptible of being enlarged proprio vigore. 

Nay, permitting to these general engagements all the force 
and effect proper to the natural import of the words of stipu- 
lation, and conceding that, in order to make sure of the absolute 
neutrality of s canal traversing Central America, neither Gov- 
ernment is to occupy, or colonize, or exercise dominion over, 
any part of Central America, still these general engagements 
are subordinate to the fact of such a canal; and if there be no 
canal, that is to say, during the time in which the canal remains 
in the state of project, or whenever, if at all, the project shall 
be abandoned, it may well be doubted whether all the engage- 
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ments of the convention, both general and special, do not rest 
in abeyance, or fall to the ground as mere dead letter. 

My conclusions may be generalized as follows: It is not in 
fact the simple question, how much of any subsisting protector- 
ship, well or ill-founded, over the Mosquito Indians, Great 
Britain renounced by this convention, whether all that protec- 
torship, or a definite part of it only. It is the broader question, 
how much both Governments relinquished of the sovereign 
rights appertaining to each of them as independent states, to act 
as such upon the affairs of ‘Central America. For the stipula- 
tions are common, mutual, co-extensive, and of joint obligation. 
If the relinquishment be general on the part of one, it is general 
on the part of the other. If. it be limited and partial on 
the one part, it is equally so on the other. If Great Britain 
has retained any residuum of her sovereign rights of peace and 
war in Central America, an equal residuum has been retained 
by the United States. 

How much, then, of the sovereign power, under the law of | 
nations, which the United States and Great Britain severally 
possessed at the date of the convention, has been mutually 
relinquished by the stipulations of that convention? I think 
only so much of it as they have, either expressly, or by reasona- 
ble implication in terms, surrendered. All the rest of the 
sovereign rights of peace and war, with regard as well to Central 
America as the rest of the world, they retain. 

They have agreed that the ship canal, if constructed, shall 
not be controlled by either, that neither shall erect fortifications 
commanding the same, or in the vicinity thereof, that neither 
shall take advantage of protectorships or use alliances for the 
purpose of exclusive commercial benefits in the canal; but they 
have not agreed that neither shall take advantage of protector- 
ships or use alliances for any other purpose; and all these 
particular agreements live and die, by their very terms, with 
the project of a ship canal or other inter-oceanic communication 
across the isthmus. 

They have agreed further, that neither will occupy, fortify, 
or colonize, or exercise dominion over, any part of Central 
America. Perhaps this engagement is a perpetual one; and 
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perhaps, like the other conditions, specific to the canal, which 
is the main object of the convention, this engagement, also, has 
vitality coetaneous only with that of the project of a ship canal 
or other substitute communication from the Atlantic to the 
Pacific. | 

But all the large and numerous residuary rights of sovereignty 
with respect to Central America, as whether protection of, or 
alliance with, any people or state therein, and military opera- 
tions in the exercise of such alliance, still subsist, it seems to 
me, in the hands as well of the United States as of Great 
Britain. 

In the presentation of these conclusions, it is not to be 
understood that Great Britain is conceded to have any lawful 
right of protectorship over the Indians of the Mosquito coast. 
I consider them as not a state, people or government, in any 
sense of the law of nations, or of the particular public law of 
Great Britain, of the United States, or of Spain and her succes- 
sors in Spanish America; and, therefore, as not possible objects 
of protectorship on the part of Great Britain, whether the 
question be regarded in the light of the law of nations or of 
special convention. The pretension of Great Britain is not in 
this respect to protect an existing state or people, but to select 
a handful of Indians, subjects of Nicaragua and Honduras, and 
by paper-fiction treat them as a government in appearance, 
while clearly not so in fact, and to exercise all the powers of 
government in their name. That pretension, of course, cannot 
be admitted by the United States. 

I am, very respectfully, 


C. CUSHING. 
To the PRESIDENT. 





CONVEYANCES BY CORPORATIONS. 


A deed of land by a corporation must be under the seal thereof. 


ATTORNEY GENERAL'S OFFICE, | 
July 1, 1853. 


Sir: On the 7th of April, 1849, a deed of certain lands in 
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the State of Massachusetts, conveyed to the United States by. 
the President, Directors and Company of the Bedford Commer- 
cial Bank, was referred to this office by your predecessor, the 
Hon. William M. Meredith, for approval, and with the papers 
accompanying it, was mislaid in the office, until, my attention 
being recently called to the subject, the deed has on search 
been found, and the title has been examined. 

I am fully satisfied of the validity of the title of the prantora; 
but there is a fatal defect of form in their deed, which needs to 
be cured. 

The President, Directors and Company of the Bedford Com- 
mercial Bank of New Bedford, (State of Massachusetts,) a body 
corporate established by an act of the legislature of that 
State, by a vote of the directory, authorized Jas. Arnold and 
T. S. Hathaway, in behalf of said bank, ‘‘to sign and execute 
a deed of conveyance of land sold to the United States by this 
institution.” 

These individuals prepared a deed, in the name of the corpo- 
ration, to the United States, reciting the vote of the directors 
of the bank, and affixed their own signatures and private seals, 
together with a copy of the vote passed by the directors, but did 
not affix or cause to be affixed the seal of the corporation. 

The authority delegated to Messrs. Arnold and Hathaway 
was sufficient to have authorized them to affix the corporate 
seal; and if they had so done the deed would have been suffi- 
cient, according to the decision in the case of Burrill v. Nahant 
Bank, ii Metcalf 166. 

The deed of a natural person takes effect by the delivery, 
not by the sealing. But the deed of a corporation aggregate 
takes effect by the act of affixing the common seal with intent 
to pass the estate; and if, at the same time, they make a letter 
of attorney to deliver it, or contract with a person to deliver when 
a condition shall be performed, then it is not the deed of the 
corporation until delivery. (Co. Litt. 86 a, Hargrave & Butler’s 
note 5; Derby Canal Company v. Wilmot, 9 East, 360.) 

Anciently, it seems to have been held that corporations aggre- 
gate, being artificial persons, could not do anything without 
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deed, that is, by an instrument under the common seal of the 
corporation. 

Afterwards the rule was relaxed, so that in ordinary matters, 
such as employing servants, they might act without affixing the 
corporate seal. At length it was established that, though cor- 
porations could not contract directly except under their corpo- 
rate seal, yet they might, by mere vote or other corporate act, 
not under their corporate seal, appoint agents, whose acts and 
contracts, within the scope of their authority, would be bind- 
ing on the corporation;—that is, as to unsealed contracts. 
(Bank Columbia v. Patterson’s Adm’r., vii Cranch 805, 3806; 
Bank of the Metropolis v. Guttschlick, xiv Peters 21-29.) 

But that which by institution of law is to be done by deed,— 
as the conveyance of land, which, ex vt termini, means & 
writing under seal,—a corporation must do under its corporate 
peal. 

Accordingly, in the case of Hatch’s Lessee v. Barr, (i Ohio 
Rep. 181; same case, Angell and Ames on Corporations, 196, 
§ 7,) where it appeared that The Miami Exporting Company had 
by a resolution of the board of the directors authorized the Presi- 
dent of the corporation to sell and convey the house and lot 
described in the resolution to J. T. Barr,—and the president exe- 
cuted a deed purporting to be by the corporation to Barr, con- 
cluding thus, ‘In witness whereof, I, Oliver M. Spencer, Pre- 
sident of the said Miami Exporting Company, have hereunto 
set my hand and seal, on, &c.’’—opposite to which signature was 
a wafer and paper, ‘ with no distinct impression,” and not pur- 
porting to be the common seal of the corporation,—the court 
adjudged the instrument not to be a conveyance by the corpo- 
ration. 

In the case of the Bank of the Metropolis v. Guttschlick, 
(xiv Peters, 30,) the Supreme Court of the United States ad- 
judged an instrument,—purporting to be a deed of conveyance 
from the Bank of the Metropolis to Guttschlick, but subscribed 
by the president of the corporation with his seal, without the 
common seal of the corporation,—not to be the deed of the bank, 
in contemplation of law. 

Therefore, I am of opinion that the instrument in question 
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to the United States, executed by Messrs. Arnold & Hathaway, 
is not a conveyance from the Commercial Bank of New Bed- 
ford, because it is not under the corporate seal of the said insti- 
tution; and I advise that the corporation be requested to have 
executed a new deed in the due form of law. 
I have the honor to be, very respectfully, 
| C. CUSHING. 
Hon. JAMES GUTHRIE, 
_ Seeretary of the Treasury. 





MARE ISLAND. 


Construction of the act for the erection of a marine basin at Mare Island. 


ATTORNEY GENERAL’S OFFICE, 
October 12, 1858. 

Str: Your letter of the 15th ult. presents two questions, one 
as to the legality of any present expenditure by the Depart- 
ment for slips, storehouse and wharf at Mare Island in the 
Bay of San Francisco, and the other as to a proposed contract 
with Messrs. Moody, Gilbert and Secor for the construction of 
8 marine basin at Mare Island. 

I expressed the opinion, in a communication to you of the 9th 
of April last, that no expenditures, for the proposed or analogous 
objects, can be lawfully made at Mare Island, until certain 
desiderata to the title of the United States be supplied; and I 
still remain of that opinion. 

The other question arises on the provision of the act of 
March 8, 1853, which directs the Secretary of the Navy “to 
complete and carry into execution a certain verbal contract,’’ 
theretofore made by a preceding Secretary of the Navy, for the 
construction of a basin and railway in California, in connection 
with a floating dock already constructed there by Messrs. Moody, 
Gilbert and Secor, “provided that, in the judgment of the 
Secretary, such basin and railway are necessary and will be 
useful to the public service.” (x Stat. at Large, p. 223.) 

The question upon the proviso in this law is, of course, not 
legal, but executive, depending only on the official judgment of 

‘the Secretary. 
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But, assuming that your judgment should be in favor of the 
proposed basin and railway, then,—although the verbal contract 
referred to might perhaps be lawfully reduced to writing, subject 
to the contingency of title being hereafter acquired,—yet, in my 
opinion, the contract cannot be lawfully “carried into execution” 
by the authority of the Department, until the United States 
shall have obtained a duly certified title of the contemplated 
site of the basin at Mare Island. 

I am, very respectfully, 
| C. CUSHING. 
Hon. JaMEs C. Dosain, 
Secretary of the Navy. 





DEFENCE OF MARSHALS. 


Counsel may be allowed to a marshal of the United States sued for execution 
of process of extradition. 


ATTORNEY GENERAL’S OFFICE, 
November 22, 1858. 


Str: Your communication of the 4th ult. presented the 
question of the lawfulness of allowing counsel to the Marshal 
of the Eastern District of Pennsylvania to aid in his defence 
against certain suits or other proceedings in law instituted on 
account of acts performed by him in the lawful execution of 
process for the arrest and extradition of an alleged fugitive from 
service in another State. ; 

In a case involving the same question, and analogous facts, I 
did, on the 14th instant, advise that authority be given to the 
Marshal to employ counsel at the charge of the United States, 
under the restriction contained in the 11th section of the act 
of 1852, ch. 108; and I am of opinion that it is lawful and 
proper to do so in the present case. 

I am, very respectfully, 
Your obedient servant, 


C. CUSHING. 
Hon. RoBert McCueiianp, 


Secretary of the Interior. 
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INSURRECTION IN A STATE. 


Instruction as to the facts of resistance to legal process, which constitute in- 
surrection within a State. 


ATTORNEY GENERAL’S OFFICE, _ 
January 20, 1854. 


Sr: A communication has been received by the President 
from the District Judge of the United States for the Western 
District of Pennsylvania, suggesting that obstruction is made, 
by citizens of the City of Erie and others in the State of Penn- 
sylvania, to the execution, on your part, of process of the Circuit 
Court of the United States committed to you to serve in the. 
case of the Buffalo and State Line Railroad Company against 
the City of Erie and others. 

The President is determined that the duty, which the Consti- 
tution imposes on him, to take care that the laws be faithfully 
executed, shall, so far as he has the power, be performed in 
every case requiring his interposition, conformably to the acts 
of Congress in this behalf; but he does not consider your arrest 
on civil process under the authority of the State of Pennsylva- 
nia, from which you were immediately discharged on bail in 
due form of law, as constituting an emergency to justify the 
intervention of the armed force of the United States; and before 
proceeding to order the same, he desires you to repair to the 
City of Erie, and resume the execution of the process in question 
by all the means gt your command; and if, in so doing, you 
shall be interrupted by unlawful acts on the part of any persons 
whatsoever, the President will then be prepared to issue his 
proclamation and take the other steps authorized by law, and 
which may be required, for the maintenance of the authority of _ 
the Circuit Court of the United States. 

I am your obedient servant, 


C. CUSHING. 


Wes ey Frost, Esq,., 
Marshal U. S. West. Dist. Penna. 
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EXECUTORY DEVISE. 


Where there is devisee for life in possession, the question, who shall take the 
remainder, is contingent upon the state of facts which shall exist at the death 
of the devisee for life. 

ATTORNEY GENERAL’S OFFICE, 
April 29, 1854. 

Srr: I have received the title papers to two parcels of land, 
proposed to be purchased by the United States, near the grounds 
of the Naval Hospital at Norfolk, in the State of Virginia, sub- 
mitted to me by your letter of the 16th ult. 

The lands proposed to be purchased of J. G. Hatton and 
wife, according to the abstract of title before me, were conveyed 
by the Governor of Virginia to Alexander Leckie, on 2d Au- 
gust, 1804, being lands of an alien, escheated to the State 
by inquest of office found. At the death of Leckie, intestate, 
this land descended to his two daughters, and only heirs, Ann, 
now the widow of John Campbell deceased, and Emeline, now 
wife of John G. Hatton. 

Mrs. Campbell, and Hatton and wife, made a deed of par- 
tition, with mutual conveyances, by Mrs. Campbell to Hatton 
and wife Emeline, in right of said Emeline, and by the said 
Hatton and wife to Mrs. Campbell, for their respective parts in 
severalty, according to the partition agreed and recited; which 
deed of indenture and partition is duly acknowledged and re- 
corded, upon the privy examination of the wife of Hatton. 
This deed is competent to pass, between the parties, the estate, 
which was held by the two sisters, Ann and Emeline, by descent 
from their father, Alexander Leckie, the grantee from the State 
of Virginia. 

The deed from J. G. Hatton and wife to the United States, 
for the land proposed to be sold to the Government, being of 
the part allotted to Hatton and wife in the partition, will, if 
duly acknowledged by husband and wife, and upon the privy 
examination of the wife, duly certified in the manner and form 
required by the laws of Virginia where a wife is about to convey 
her own fee simple estate, convey a good title to the United 
States. 


TO THE SECRETARY OF THE NAVY. 447 


Executory Devise. 


The other parcel proposed to be purchased, is designated on 
the plat as “ Wilson’s’” land; and is included in the act of the 
legislature of Virginia for ceding jurisdiction to the United 
States. | | 

This tract of land was devised by James S. Matthews, by 
his last will and testament, made 16th January, 1819, and after 
his death duly admitted to probate, in the court for Norfolk 
county, of Virginia, having competent jurisdiction, the 15th 
March, 1819, as follows: 

“‘T lend’ to my daughter, Sally Wilson, wife of John Wilson, 
during her natural life, all my lots, houses, and real estate, in the 
town of Portsmouth. * * * * * * And, after her death, I 
give and devise the said lands, lots, houses, and real estate, to 
all the children of my said daughter, which at her death may 
be then living, and the descendants of such of said children 
as may be dead, according to the law-descents of Virginia.” 

Mrs. Sally Wilson is alive, of advanced age, having children 
and a grandchild, viz. Mrs. Barron, who has no issue,—a son,. 
. Alfred Wilson,—and a grandchild under twenty-one years of 
age, the issue of said Alfred Wilson. 

It is proposed that Mrs. Sally Wilson, the daughter of the 
testator, and her two children, Mrs. Barron and Alfred Wilson, 
shall join in a deed of conveyance to the United States. 

It is clear that the devisee, Mrs. Sally Wilson, takes but an 
estate for her life. After her death, her descendants will take 
by the will and testament, as devisees, and not by descent from 
Mrs. Sally Wilson; for she has no estate of inheritance; nor 
by descent from Mrs. Barron, if she should die before her 
mother, Sally Wilson; nor by descent from Alfred, if he should 
die before his magihier; Sally Wilson. The will of the testator, 
J. S. Matthews, contains an executory devise: so that who 
shall take the remainder, upon the death of the tenant for life, 
Mrs. Wilson, is contingent upon the facts which shall exist 
at her death. (Warners v. Mason and Wife, vi Munford, 470 ; 
Black. Comm., b. ii, c. ii, p. 169, 172, 1738; Long v. Blackall, 
vii Durn. & E. 100; Doe v. Clarke, ii Hen. Black. Rep. p. 399 ; 
Thellusson v. Woodford, iv Madd. 327.) 

Upon the death of Mrs. Wilson, such of her descendants 
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as shall then be living, will take by purchase under the will, 
not by descent and inheritance. 

The contingency may be thus stated: If Mrs. Wilson’s 
two children survive her, they will take the estate by moieties. 
If Alfred should die before his mother, then, upon her death, 
leaving her daughter, Mrs. Barron, and her grandchild, the 
issue of Alfred, the said daughter and grandchild would take 
by moieties. If Mrs. Barron die in the life of her mother, 
without issue, and Mrs. Wilson thereafter die, leaving her 
son Alfred surviving, then Alfred would take the whole. If 
both Mrs. Barron, without issue, and Alfred with issue only the 
one child, should die in the lifetime of their mother, and then 
the mother die, the grandchild issue of Alfred would take the 
whole by the devise of Jas. S. Matthews. 

Such a title, therefore, as Mrs. Wilson and her two chilren, 
Mrs. Barron and Alfred Wilson, could convey, would not, in 
my opinion, be good and valid within the meaning of the stat- 
ute, because imperfect and liable to be defeated by possible 
future contingencies. 

I am, very respectfully, 
| C. CUSHING. 
Hon. JaMEs C. Dossin, | 
Secretary of the Navy. 


CLARK MILLS’ CASE. 


Construction of an appropriation to compensate Clark Mills for the execution 
of an equestrian statue of Andrew Jackson. 


ATTORNEY GENERAL'S OFFICE, 
- May 1, 1854. 

Sir: I have examined the papers in the matter of Clark 
Mills, referred by you for that purpose. 

The act of March 3, 1854, making appropriations for the 
civil and diplomatic expenses of the Government for the fiscal 
year ending June 30, 1854, provides that the sum of twenty 
thousand dollars be placed at the disposal of the President, to 
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enable him to compensate said Mills for the execution of an 
equestrian statue of Andrew Jackson, and to make the same 
the property of the United States, and to be paid under the 
direction of the President, ‘“‘ when a clear and satisfactory title 
to said statue shall be vested in the United States, provided 
that the sum of ten thousand dollars thereof be invested for 
the family of said Mills, and after his death be given to such 
children of said Mills as may survive him.’’ (Session Acts, 
1852-38, p. 214.) 

The papers filed consist of— 

1. Conveyances from Clark Mills and from the Jackson Monu- 
ment Committee, which, in my opinion, do vest “‘a clear and 
satisfactory title” to the statue in the United States. 

2, A deed, and other evidences of title, conveying to Clark 
Mills a tract of land in the District of Columbia, which, with 
the improvements thereon, is satisfactorily shown to be worth 
thirteen thousand dollars, and by which deed a valid title in 
said land is vested in said Mills. 

8. A declaration of trust executed by Clark Mills, and an 
agreement of his wife, Eliza S. Mills, assenting thereto, by 
which said Clark Mills is to hold said real estate in trust for 
his family, and after his death to pass to such of his children 
a8 may survive, with special conditions as to the dedication of 
the income of said property to the benefit of his family during 
his lifetime,—which constitutes, in my opinion, a lawful invest- 
ment of the sum of ten thousand dollars in execution of the 
act of Congress. 

I therefore recommend that the said sum of ten thousand 
dollars be now paid to said Clark Mills. 


I am, very respectfull 
ieee ee C. CUSHING. 
To the PRESIDENT. 


Vou. VITI.—29 - 
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PERRIN’S CASE. 


The conclusions of law in a previous opinion in the case of E. O. Perrin re- 
affirmed. 


ATTORNEY GENERAL'S, OFFICE, 
May 22, 1854. 


Sr: I have re-examined the point at issue between the 
Planters’ Bank of Tennessee and Mr. E. O. Perrin, the late 
Navy Agent at Memphis, as requested by your letter of the 
10th instant, upon the additional papers filed. 

Those papers consist, in the first place, of a new argument 
filed, in the form of a letter addressed to you, signed “J. P. 
Milton for the Bank.’’ This argument does not appear to con- 
trovert any of the legal premises of my opinion of the 27th of 
February last, and does not present any consideration to shake 
my conviction of the soundness of the conclusions deduced by 
me from those premises. 

There is, in the second place, an affidavit by the same Mr. J. 
P. Milton, that one of the accounts filed previously in the case 
is “a true transcript from the books of said Bank,’’ according 
to a comparison of it as made by him. 

This paper is not competent evidence by any rule of law; 
and if it were, it leaves untouched the points in dispute, namely, 
whether the account is a just, correct, and complete statement 
of the transaction between Mr. Perrin and the Bank. 

My opinion therefore still is, that the Department cannot 
pay to the Bank the $5000 in dispute, without incurring the 
hazard of having afterwards to pay it over again to Mr. Perrin; 
and that the Department ought not to pay it to either of them 
until the question be determined, either by amicable arrange- . 
-ment, or by judgment in a suit against Mr. Perrin. 
I am, very respectfully, 


C. CUSHING. 
Hon. James C. Dossin, 
Secretary of the Navy. 
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Of the degree of certainty requisite in the description of lands conveyed by 
- deed. 


ATTORNEY GENERAL’S OFFICE, 
August 26, 1855. 
Sir: On your communication of yesterday, the question is of 
the validity of the title of the United States to three lots or 
parcels of ground in the city of New York, and a right of way 


onthe north side of Wall street, separated from the Custom 


House by an alley way, first leased to the United States, and 
now conveyed in fee by the Bank of the State of New York,— 


adjoining the Custom House, extending along Wall street to 


the lot owned by the Union Bank,—fronting on Wall street 
seventy-four feet eleven inches, and in the rear the same 
breadth; in depth on the north-westwardly side one hundred 
and nineteen feet three inches and three-fourths of an inch; 
and in depth on the opposite side one hundred and twenty feet 
eight inches, more or less, as described in the deed from the 
Bank of the United States to the Bank of the State of New 
York, bearing date 9th September, 1836. 

The Bank of the State of New York conveyed a part of the 
same ground, to the Bank of Commerce by deed of Ist Feb- 
ruary, 1844. 

The abstract of title from the year 1748, through the Bank 
of the United States down to the Bank of the State of New 
York, and to the Bank of Commerce, is given by Mr. McKeon, 
the District Attorney of the United States for the Southern 
District of New York, and by him certified to be good and 
clear of all encumbrances, on the 23d of August, 1854. 

The Bank of Commerce, by deed of the 21st of August, 
1854, conveyed to the United States in fee, all that part of the 
ground which was conveyed to that Bank by the Bank of the 
State of New York by the deed of Ist of February, 1844. 
To this title and conveyance no objection has been started, and 
there is none which I perceive. 

- The Bank of the State of New York, by deed bearing date 
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of the 22d of August, 1854, conveyed to the United States in 
fee, “‘ All that certain lot, piece, or parcel of land, situate * * * 
on the northerly side of Wall street in said city of New York, 
* * * beginning at a point on the northerly side of Wall 
street at the westerly line of the Bank of Commerce in New 
York, distant thirty-seven feet five inches from the intersection 
of an alley way with the northerly side of Wall street, running 
thence northerly about one hundred and twenty feet to land 
now or late of D. Thompson, running thence westerly along 
land of said Thompson thirty-seven feet five inches to an alley 
way, thence southerly along said alley way one hundred and 
nineteen feet three inches to the northerly side of Wall street, 
thence easterly along the northerly side of Wall street thirty- 
seven ¢eet five inches to the place of beginning; and also the 
undivided half and all the right, title, and interest of the Bank 
of the State of New York in or to the said alley way or open 
space of ground.” 

It is suggested by the District Attorney as matter of query, 
on the deed from the Bank of the State of New York to the 
United States, that the deed describes the easterly line as 
“being about one hundred and twenty feet in length,” and the 
westerly line as “ being one hundred and nineteen feet three 
inches in length,” whereas “‘by reference to previous deeds, 
the length of the easterly line should be one hundred and twenty 
feet three inches, and of the westerly line, one hundred and 
nineteen feet three inches and three-quarters of an inch.” 

At the time of the contract of purchase by the United States, 
and previously thereto, the property was in actual possession 
of the United States upon a demise for a term of years, the 
boundaries thereof being notorious, fixed, and visibly marked. 
. By reference to the deed from the Bank of the State of New 
York to the Bank of Commerce of the Ist of February, 
1844, it appears that this easterly line of one of the lots, 
which is the westerly line of the lot conveyed by the Bank 
of Commerce to the United States, being the common boundary 
to these two banks, runs through the middle of the division 
wall between the two banks, and pursuing the same direc- 
tion one hundred and twenty feet three inches, to the land 
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“now or late belonging to Samuel Boyd.’ This land is called 
in the deed to the United States, ‘‘ about one hundred and 
twenty feet in length.” The distance must yield if too long or 
too short, to the call for the land of Boyd, the adjacent pro- 
prietor. Therefore the expression, “‘about one hundred and 
twenty feet in length,” is good and sufficient when connected 
with the call in the deed to the United States to run to the 
land of Thompson. Digtance is but secondary, and must give 
way to actual boundary. 

In the deed from the Bank of the United States to the Bank 
of the State of New York, of October 8, 1836, for seventy- 
four feet eleven inches front and rear, the depth on the north-- 
westerly side is called ‘“‘one hundred and nineteen feet three 
inches and three-quarters of an inch,” and this deed also 
describes this right of passage or alley. way as having been 
conveyed by the United States themselves to the Bank of the 
United States, by deed of 9th of August, 1834,—whereby it 
appears that the alley way, and rear boundary of the lot now 
conveyed to the United States, are gxed by the custom hous® 
property of the United States, formerly the rear of certain 
lots fronting on Pine street. The omission of three-quarters 
of an inch in length on this line, is supplied by the other de- 
scriptions of the deed. 

The description of the land by the exterior boundaries of 
Wall street, the alley way, the land of Thompson, and the 
partition wall between the Bank of Commerce and the Bank 
of the State of New York, would have been all-sufficient, even 
though no distances on any line had been mentioned, and must 
correct any inaccuracy in a named distance. The descriptions, 
taken altogether, designate a lot of land in the city having 
notorious boundaries by use, occupation, and enclosures, as cer- 
tain as the manor of East Greenwich, or of Dale. 

It is essential to the validity of a grant, or a deed of con- 
veyance, that the thing granted or conveyed be described so as 
to be capable of being distinguished from other things of the 
like kind. But it is not necessary that the grant or deed 
should contain in itself such a description as to enable a per- 
son to ascertain precisely the thing granted without the aid of 
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extraneous evidence. Wall street, the alley way, and the 
Custom House could not be known to a stranger at first sight: 
he would have to inquire of those acquainted in the city to 
identify them, before he could begin to measure distances along 
them or from them. And without resort to the distances in 
the deed, the other elements of description therein would enable 
any candid inquirer to identify the lands conveyed by the deeds 
of the Bank of the State of New York, and of the Bank of 
Commerce, to the United States. 
In my opinion, therefore, the deeds convey a good and valid 
title in fee to the United States. 
I am, very respectfully, 
C. CUSHING. 
Hon. JAMES GUTHRIE, “ 
Secretary of the Treasury. 





DISTRICT ATTORNEY. 
e 
A district or territorial attorney of the United States has no power to com- 
mence a suit in the name of the Government, without instractions from the 
Solicitor of the Treasury, except in a case of manifest urgency, which it is his 
duty to communicate to the Solicitor immediately, in order that he may be 
instructed as to its further prosecution by the Solicitor. 


. ATTORNEY GENERAL’S OFFICE, 
January 1, 1855. 


Sir: I have the honor, in compliance with your direction of 
the 30th ult., to submit the present report in answer to a reso- 
lution of the House of Representatives of the 28th ult., request- 
ing you to communicate to the House any information possessed 
by you “regarding a suit instituted in the Territory of Minne- 
sota, by or in the name of the United States, against the 
Minnesota and Northwestern Railroad Company.” 

Annexed is a copy of the record in that case, by which it 
appears that it is an action of trespass, instituted in the Terri- 
tory of Minnesota by the Attorney of the United States for that 
Territory, decided there in favor of the defendants, and there- 
upon appealed by him to the Supreme Court of the United 
States. | 
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This copy has been obtained from the files of the Supreme 
Court, in which the case was docketed, on the 21st ultimo by 
the attorney of the appellees. 

No knowledge, official or unofficial, of the existence of this 
action, was possessed by the Solicitor of the Treasury or myself, 
or by the Secretary of the Interior, until the above-mentioned 
entry of record in the Supreme Court, at or about which time 
statements concerning it came to hand in public jurnals of the 
Territory of Minnesota. | 

Letters of the Secretary of the Interior and of the Solicitor, 
on the subject, are annexed. 

During the two or three days, in which a copy of the record 
has been in my possession, it would, under any circumstances, 
have been impracticable for me to become prepared to enter 
into detailed exposition as to all the points of a voluminous 
transcript thus unexpectedly and abruptly thrown upon me. 
In addition to which, there are particular embarrassments 
affecting this case, in consequence of the magnitude of the 
interests, public.and private, involved. 

The question at issue, on the pleadings in it, is the validity 
of the act of Congress of August 4, 1854, which purported to 
repeal the act of June 29, 1854, making a grant of public land 
to the Territory of Minnesota in aid of the construction of a 
railroad traversing that Territory, which grant the defendants 
in the suit pretend has effectually vested in them, notwithstand- 
ing the above-mentioned act of repeal, or, as they claim, has, 
by force of the original act, passed from the United States. 

If, however, the case were wholly free from these or any other 
special difficulties, the House of Representatives would not, it is 
presumed, expect discussion here of the technical merits of a 
judicial question pending before the Supreme Court. 

But the case has relations to the law-officers of the Govern- 
ment of the United States, which, as it seems to me, make it 
incumbent on me to lay before you in form certain facts hereto- 
fore communicated verbally, in order that, if you see fit, they 
may be communicated to the House of Representatives. 

The act establishing the office of the Solicitor of the Treasury 
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(iv Stat. at Large, p. 414) contains the following among other 
provisions : 

“Sec. 5. That the said Solicitor shall have power to instruct 
the district attorneys, marshals, and clerks of the Circuit and 
District Courts of the United States, in all matters and proceed- 
ings appertaining to suits in which the United States is a party, 
or interested, and cause them, or either of them, to report to 
him from time to time any information he may require in relation 
_ to the same. 

‘Sec. 7. That it shall be the duty of the Solicitor of the 
Treasury, with the approbation of the Secretary of the Treasury, 
to establish such rules and regulations, not inconsistent with 
law, for the observance of collectors, district attorneys, and 
marshals, respecting suits in which the United States are parties, 
as may be deemed necessary for the just responsibility of those 
officers, and the prompt collection of all revenues and debts due 
and accruing to the United States. 

“Sec. 10. That it shall be the duty of the Attorney General 
of the United States, at the request of said Solicitor, to advise 
with and diréct the said Solicitor as to the manner of conducting 
the suits, proceedings, and prosecutions aforesaid.” 

In conformity with the provisions of this act of Congress, 
standing as well as special instructions to district attorneys 
have, from time to time, issued from the office of the Solicitor. 

The instructions now in force contain the following, among 
other articles: 

“1. On taking the oath of office, district attorneys will 
immediately advise the Solicitor of the Treasury to that effect. 
They will at the earliest practicable period obtain from their 
respective predecessors in office, the books, papers, and other 
property of the United States in their hands. 

‘“* 4. No district attorney will commence or defend a suit or 
proceeding in court, in the name or for the benefit of the United 
States, without instructions from the Solicitor’s office, or by 
direction from some person or court authorized by law so to 
direct ; except in extraordinary cases, where the remedy or lien 
of the United States would, in the opinion of the district 
- attorney, be lost or endangered by delay; and in such case he 
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will immediately communicate to the Solicitor of the Treasury 
what he has done, with his reasons therefor. 

‘65, Whenever a district attorney shall receive from a public 
officer, or shall, in any other manner, become possessed of 
information which shall lead him to believe that a trespass upon 
the property of the United States, or an infraction of their 
revenue or other laws, has been committed, he will immediately 
give such information to the Solicitor, with an opinion as to the 
propriety of prosecuting the offender ; or if, in his opinion, the 
remedy of the United States would be lost or endangered by 
delay, he will, in case he shall consider it proper to do go, 
immediately commence a suit and report the same to the Solici- 
tor, with his reasons for such proceeding. 

“6. On the receipt of papers directing or on which to 
commence suit, the district attorney will closely examine and 
see if there is any defect in them, or explanation wanted; and 
if so, he will immediately report the same to the Solicitor, or 
other person from whom received, with such suggestion as shall 
seem to him proper. If, before the commencement, or during 
the progress of a cause, questions shall arise in the mind of the 
district attorney, in relation to which it may, in his opinion, be 
desirable that he should take counsel, he will state such questions 
to the Solicitor, with his views, and the authorities upon which 
he relies, or which occasion his doubts. 

“7, The commencement of all suits must be reported by 
district attorneys immediately after process shall be igsued, and, 
at the end of every term of the District and Circuit Courts, they 
will make a general report to the office of the Solicitor, contain- 
ing a list of all suits commenced by them since the close of the 
last preceding term of such court, with a full statement of the 
cause of the action and all the proceedings therein; also, con- 
taining a statement of all proceedings since the close of the last 
preceding term in causes previously commenced, so as to furnish 
to the Solicitor a full history of what has been done in all causes 
since the previous term, including any trial, verdict, decision 
or judgment, the issuing of any execution, and the time when 
issued. 

‘611. All records of cases in error, or on appeal to the 
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Supreme Court, together with the points of both parties, the 
brief of the district attorney, the authorities cited by the oppo- 
sing counsel, and the opinion of the judge, when it can be 
obtained, whether intended for the Attorney General, the Clerk 
of the Supreme Court, or the Solicitor, must be enclosed to the 
Solicitor, where the proper disposition of the papers will be 
made. The district attorney will examine and see that the 
papers in cases in error and on appeal are correct copies, and 
are in due form of law.” 

Indeed, the whole series of the regulations respecting district 
attorneys, a copy of which is hereto annexed, assume and 
require that the Solicitor shall be kept informed of the institu- 
tion and progress of any suit, in which the United States are 
either plaintiff or defendant, in order that the Government itself 
may judge of the propriety of bringing or defending the same, 
and on that point, or in the manner of conducting the case, may 
give suitable instructions to the local attorney of the United 
States. 

The regulation as to the transmission of the record, brief, and 
other papers, is important: first, because of the aid which those 
papers afford to the Attorney General in preparing the case for 
final argument; and, secondly, because, according to the rules 
of court, an appellant has in some cases thirty days, and in 
others sixty days, to enter his appeal; during which time he 
may examine the transcript to judge of its completeness, and 
to have jf corrected if necessary, so that the case may be duly 
presented to the Supreme Court. 

According to these regulations, the attorneys of the United 
States are not to commence suits without instructions to that 
effect, except in extraordinary cases provided for, of which the 
present is not one; for there was no remedy or lien of the United 
States in peril. 

Tbe attorneys should have instructions to sue from the 
Solicitor, or be directed to do so by ‘“‘some person or court 
authorized by law so to direct.” There is no law authorizing 
any court to give direction for the institution of any such action 
of trespass. Iam not aware of any “person” so authorized 
except yourself, some Head of Department, or the Solicitof. No 


TO THE PRESIDENT. 459 


District Attorney. 


such direction has been given in the case by any of these com- 
petent authorities of the Government. 

Without such regulations, the duty of the District Attorney 
of the United States was the same. Me has no more right 
than any other attorney to commence suits in the name of his 
client, without either general authority or special instructions. 

If, however, misjudging as to the question of exigency, a 
district attorney commences & suit in the name of the Govern- 
ment, it is then his duty, by the regulations, to communicate 
with the Solicitor immediately, in order that the President, or 
proper Head of Department, may decide whether the suit shall 
be prosecuted.—The same duty would be incumbent on the 
attorney by the general rules of law, independently of the 
regulations. 

Finally, it is in like manner the duty of the attorney, as well 
by the regulations as by the general rules of practice, to transmit 
. the transcript, on ‘apneal, either to the Solicitor, or to the 
Attorney General, having charge, by law, of all business of the 
United States in the Supreme Court. 

Beyond the general regulation as to all suits, there is the 
special one applicable to trespasses upon the property of the 
United States, which provides that the district attorney, on 
becoming possessed of any information leading him to believe 
that such trespass has been committed, “ will immediately report 
the same to the Solicitor; * * or if, in his opinion, the 
remedy of the United States would be lost or endangered by 
delay, he will, in case he shall consider it proper to do so, 
immediately commence suit, and report the same to the 
Solicitor.” 

Under these regulations, there is no possible room to doubt 
that, in commencing this suit without instructions, the District 
Attorney violated his duty, because no remedy of the United 
States could be “lost or endangered by delay” in writing to the 
Solicitor. In so far as concerns the trespass, the remedy could 
have waited not days or weeks only for consulting the Solicitor, 
but months, without particular prejudice to the United States. 

As to the rest, no official information of the trespass com- 
plained of in the present suit, or of the pendency of the suit 
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itself, or of the judgment below and appeal, nor any transcript 
of the record or other appeal papers, having to this day been 
received by the Solicitor, (or by any other competent authority 
of the Government,) it remains only to inquire whether, though 
not received, they have been actually transmitted by the district 
attorney. 

In a newspaper published in the Territory of Minnesota, 
called the St. Paul Democrat, received by the Secretary of the 
Interior, and by him communicated to me on the 27th ultimo, 
is a printed communication to the public, under date of Decem- 
ber 4, 1854, signed “John B. Brisbin,” a copy of which is 
annexed. 

In this document, which is apparently authentic, Mr. Brisbin 
speaks of the present suit, while pending in the Territory, as in 
his charge, and makes the following statement: 

‘<The action against the Minnesota and Northwestern Railroad 
Company was at issue on the 23d day of October, 1854. On 
the 24th of October, 1854, obediently to instructions, I commu- 
nicated to the Department notice of the pendency of the action, 
accompanied with a statement of the objects of the suit, and the 
precise character of the issues raised. Nearly two months have 
since intervened, and the Department has in nowise signified its 
disapproval of the course pursued by the District Attorney.” 

It does not appear from this statement what precise legal 
relation Mr. Brisbin had to this suit; but if, as it would seem, he 
acted for the District Attorney, then what he says is important, 
because he does not pretend that the District Attorney had any ~ 
authority to sue, nor that notice of the suit was given “imme- 
diately’’ upon its being commenced, but only after zsswe joined. 
The declaration is material in another point, because it admits 
knowledge of the standing instructions to attorneys. ‘‘ Obe- 
diently to instructions,” he says, he “communicated to the. 
Department notice of the pendency of the action.’”’ It does not 
appear from this how he “‘ communicated,” nor to what “ depart- 
ment ;” but as he professes to have done this “obediently to 
instructions,’ of course, by “ Department’”’ he must mean the 
Solicitor. If, however, it was addressed erroneously to some 
other officer of the Government, that is quite immaterial, so far 
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as reyards the question of the District Attorney's duty; for, 
after waiting a reasonable time for instructions, he should have 
assumed the miscarriage of the notice, and repeated it. Beyond 
all which is the graver consideration, that to have commenced 
the action without authority,—to have given notice of its 
pendency to the Government only when it was too late for the 
Solicitor of himself, or the Attorney General through him, to 
instruct, advise, or direct as to the pleadings and trial,—to have 
given no notice of either of the subsequent judgments against 
the United States,—and then, finally, not to send the appeal- 
papers to the Solicitor,—would constitute a series of acts in 
which the fact of the one unseasonable notice would augment 
the weight of inference against the District Attorney. 

In the same journal, of the 18th of December, is a printed 
public statement, purporting to be signed by the District Attor- 
ney himself, (Mr. John E. Warren,) in which, while arguing in 
justification of thé motives of his tonduct, he speaks throughout 
of the suit as instituted and. carried on by himself, and assumes 
responsibility for the acts of Mr. Brisbin in the premises, 
without anywhere pretending authority or instructions from the 
Government. To this effect is the transcript of the record, 
which shows that notice to the company of action brought in 
the name of the United States is signed ‘“‘ John E. Warren, 
attorney for plaintiff.’ The plaint or declaration has the same 
signature; and the replication is subscribed “‘ John E. Warren, 
U.S. District Attorney.’’ A copy of Mr. Warren’s communica- 
. tion is annexed. : 

It is observable, moreover, that Mr. Warren, writing on the 
18th of December,—that is, several days after the case, having 
passed through all the courts of the Territory, had been appealed 
to the Supreme Court,—gives not the least intimation of any 
report made by him to the Government, which is left to learn 
the very pendency of the suit at the last hour from the adverse 
party, or the public journals of Minngsota. 

So thatthe case is plainly this: The District Attorney has 
brought an action of trespass, in the name of the United States, 
not for the purpose of redressing s trespass on the public 
domain, but of trying the title of the United States to the tract 
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of land originally ceded to the Territory of Minnesota to aid in 
the construction of a railroad. 

The interest of the United States, of the Territory of Minne- 
gota, or of settlers on the public lands, might require judicial 
investigation of this matter; and in one form or another it 
would be not unlikely to find its way, sooner or later, to the 
Supreme Court. But the question of the propriety of an action 
in the name of the United States for such purposes, as also that 
of the pleadings and issues in the case, was one for the Executive 
or the law officers of the Government here to determine; and in 
presuming to take the question out of their hands, to act inde- 
pendently of them, and to make up issues of appeal, which in 
their judgment may be partial, insufficient, or otherwise not 
calculated to further the ends of justice, the District Attorney 
disobeyed standing instructions and disregarded his official 
obligations. 

Upon these facts and considerations, as made known to you 
in complete detail from day to-day by the Secretary of the 
Interior or by myself, you have already ordered the removal of 
Mr. Warren, for the reasons stated in the letter written under 
your direction, of which a copy is annexed. 

In the absence, at present, of any satisfactory means of 
judging the motives of Mr. Warren, you have decided, as the 
letter of dismission indicates, to suspend all conclusion in the 
premises, except on the point of his disregard of duty in com- 
mencing and prosecuting this suit without asking instructions 
from, or making due report to, the Solicitor. s 

Whatever may prove to have been the motives or inducements 
of these proceedings, they cannot ultimately, it is believed, have 
the effect of prejudicing the legal rights of the United States. 

It might be the possible subject of misconstruction to omit to 
state, that certain public journals in Minnesota charge that the 
Attorney General of the United States has, from personal inte- 
rest, directed or instigatgd the proceedings in that Territory. 

As to this, all the facts of the case, as they are succinctly 
narrated in this report and the documents annexed, are, I trust, 
a satisfactory answer to any such imputation. 

On the other hand, suggestion is made of private interests 
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of his adverse to those of the Railroad Company. The latter 
imputation, of course, excludes and confutes the former. As 
to this, it is hardly needful for me to say, that no private 
interest of mine exists, or can exist, to prevent my discharging 
the office of Attorney General, in the conduct of this cause in 
the Supreme Court, with all due consideration towards indi- 
viduals, while maintaining, as my primary duty, the rights and 
the interests of the United States. 
I am, very respectfully, 
: C. CUSHING. 
To the PRESIDENT. 


DROIT D’AUBAINE. 


Of the disability of alienage as affecting interest in land in California. 


ATTORNEY GENERAL’S OFFICE, 
February 8, 1855. 


Srr: Your letter of the 2d of February last, refers to and 
makes official, a matter of inquiry, addressed to me on the 19th 
of July preceding, by the Comte de Sartiges, Envoy of the 
Emperor of France. : 

That inquiry was presented by M. de Sartiges in the follow- 
ing words: 

‘1. In case of a Frenchman having resided in California, 
_ and paid the assessment imposed by the laws of the State for 
license to carry on the business of banker, merchant, or other 
profession, and acquired real estate, can he, after returning to 
France; manage his property through an agent, and at his 
decease leave the same to his heirs, unaffected by drozt d’aubaine? 

‘¢2. Can a Frenchman, who has never resided in California, 
buy and possess there, in his own personal name, through the 
agency of a relative or correspondent, real estate, and at his 
death devise the same to his heirs in Europe?” 

It is the general inquiry, therefore, of the relation of the 
question of droit d’aubaine to real estate acquired in Califor- 
nia, by Frenchmen, whether residing there or not. 
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The delay which has taken place in making reply to this 
communication, has been the inevitable result of -circumstances 
beyond my personal control. 

Well knowing, both by the personal representation of M. de 
Sartiges and otherwise, of how much importance this inquiry is 
to his countrymen, and appreciating his earnest solicitude to 
obtain for them all possible security in the premises, it would 
have been grateful to me to have been able to communicate to 
him such views as occur to me on the subject, for the informa- 
tion of the French government. But considerations of para- 
mount official duty have, to the present time, rendered this im- 
possible. 

You are aware that, according to the provisions of acts of 
Congress, of March 3d, 1851, and of August 31st, 1852, it is 
. the duty of the Attorney General to pass provisionally upon 
the question of appeal to the District and Supreme Courts of 
the United States, from all decisions of the Commissioners 
appointed to ascertain and settle private Jand claims in Cali- 
fornia. 

Among those decisions are several which involve, in whole 
or in part, the very inquiry presented by M. de Sartiges. 

It is further a part of the ordinary duty of the Attorney 
General to represent the United States in these cases before the 
Supreme Court. 

If any of the cases involving this question had been deter- 
mined by the Supreme Court, there would be no obstacle to my 
making a full reply to the communication of M. de Sartiges. 
Until then, it would be improper to give any opinions on the sub- 
ject, other than such as may be called for in the confidential 
business of our own Government. 

As there is one case in the Supreme Court, which has been 
pending for upwards of a year, on which the very question 
arises, it had been my desire and expectation to obtain a dect- 
sion thereon, either at the last or the present term, so as to be 
relieved from all embarrassment. But that case has now been 
continued to the next term of the Court. 

Under these circumstances, it is with much regret that I find 
myself constrained to withhold at present the expression of any 
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of the conclusions of my own mind, in regard either to the gene- 
ral question of tenure by aliens, whether resident or non-resident, 
in California, or to the special questions, concerning which the 
Comte de Sartiges desires the opinion of the Department. 
I have the honor to be, 
Very respectfully, 
. C. CUSHING. 
Hon. WiLiiaM L. Marcy, 
| Secretary of State. 


GOVERNMENT SUITS. 


The Attorney General has no direct relation by statute, and without order of 
the President, to suits instituted by either of the Departments. 


ATTORNEY GENERAL’S OFFICE, 
. July 5, 1855. 

Sir: Your letter of the 2d inst. refers to me sundry papers, 
consisting of correspondence between the Attorney of the 
United States for the Northern District of California, the Soli- 
citor of the Treasury, the Secretary of the Treasury, and 
yourself, as to fees of counsel in a suit pending in California 
between the United States and the firm of Palmer, Cook, and 
Co., and proposes to commit the same to my direction and 
control. 

If I had any authority in the matter, either by act of Con- 
gress or by order of the President, I would very cheerfully 
comply with your suggestion. But it seems to me that I have 
no such authority. It appears to be the case of a lawsuit, 
asserting right of public property to land in California, insti- 
tuted either by the Treasury or the Interior Department, and 
belonging to that great class of questions referred to in my 
report to the President of the 8th of March, 1854, (Ex. Doc., 
33d Congress, 1st sess., No. 55,) as exhibiting the inconveni- — 
ence of the present imperfect arrangements for the conduct of 
the legal business of the Government. 

Vou. VIII.—30 
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I beg leave, therefore, to return the papers to you herewith ; 
and am, very respectfully, 
Your obedient servant, 
C. CUSHING. 
Hon. RoBert McCLeELLanp, 
Secretary of the Interior. 





PROOF OF A CODICIL. 


A testament having been admitted as well disposing of personal estate, a codicil 
to the same, and having the same legal qualities, is also entitled to probate. 


ATTORNEY GENERAL’S OFFICE, 
October 9, 1855. 


Str: I beg leave to refer to my communication to you of 
the 5th of February last, responding to certain questions on 
the testamentary law of the District of Columbia, propounded 
through you, by the Russian government, and have now to 
make further explanations on the subject, at the instance of 
the same government. 

It appears that the testament, to which those inquiries related, 
being a mixed one, has been admitted to probate and established 
in Russia, as a will of the personal, but not of the real, estate 
of the testator; and that my opinion is desired as to an olo- 
graph codicil to the same, the authenticity of which is admitted, 
although, like the testament, it wants attestation. 

On the previous occasion, my opinion was suspended as to 
the codicil, it not having been submitted to me, and the legal 
effect of such a document depending much on its tenor, on the 
facts involved in it, and on its relation to the original testament. 

I have now examined the codicil, and compared it with the 
original testament, and informed myself of the pertinent facts 
bearing on the question of the testator’s actual intentions, and 
am of opinion that the codicil is also entitled to probate. 

It is true that this codicil embraces real, as well as personal, 
estate, and is not effective to dispose of the former; but a will 
may undoubtedly be bad in some part, and good as to the resi- 
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due, unless the separation of parts tends more to defeat than 
to effectuate the intentions of the testator. (Tudor v. Tudor, 
iv Hagg. 199, note (a); Billinghurst v. Vickers, 1 Phill. 187; 
Laughton v. Allan, 1 Pick. 535, 548.) 

In the present case, the contents of the two instruments 
plainly show that, the testament having been established as to 
the personal estate, so ought the codicil to be. 

In the first place, the codicil purports to be supplementary 
to, and to be confirmatory, not revocatory of, the original tes- 
tament, which in express words it ratifies in all respects, save 
in regard to the special modifications which it makes. 

In the second place, the separation of the two species of 
property, in consequence of the incapacity of the testament, 
and of the codicil as a disposition of the real estate, does not 
defeat either the general or the special purposes of the testator, 
but promotes both purposes. 

His general purpose, in both cneteuntentsl is to distribute the 
property, under certain conditions, between his wife, and the 
six children of the marriage. 

The codicil provides for a single change in this general pur- 
pose, namely, the bequest of a specific legacy in money, charge- 
able on the testator’s personal estate in the United States, for 
the benefit of three children of his by adoption, for whom no 
provision is made in the original testament. To reject the 
codicil would be to leave these adoptive children wholly unpro- 
vided for, contrary to the manifest intention of the testator. 

The entire purpose of the testator, as declared by the testa- 
ment and the codicil, was to bequeath a specific legacy to his 
three children by adoption, and to leave the bulk of his pro- 
perty to his widow and their six children, divided in a certain 
proportion, and with certain limitations as to tenure, and as to 
eventual order of inheritance. 

That purpose fails in part, by reason of the non-attestation 
of, the testament and codicil, the consequence of which is that 
the real estate has to be divided according to law, and not 
according to the intention of the testator, and thus some change 
of proportion and of tenure is introduced as between the widow 
and the heirs at law. | 
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But that purpose is maintained in part, by giving effect to 
the testament and codicil as a valid disposition of the personal 
estate: without this, the whole plan of the testator would be 
defeated. That is to say, the probate of both instruments, as 
to the personal estate, notwithstanding their rejection as to the 
real estate, is the only possible means of approximation, and 
it does effectuate a very near approximation, to the actual inten- 
tion of the testator. 

I am of opinion, therefore, that the codicil is, equally with 
the original testament, lawfully entitled to probate as a good 
and valid supplementary disposition of the personal estate. 

I have the honor to be, very respectfully, 


C. CUSHING. 
Hon. WILLIAM L. Marcy, 


Secretary of State. 





BRITISH ENLISTMENTS. 


If agents of the British government, consuls or others, being instructed to 
enlist military recruits, succeed by ingenious devices in evading the munici- 
pal law, and so escaping punishment as malefactors, such successful evasion 
of the municipal law serves to increase the intensity of the international wrong 
done to the United States. 


ATTORNEY GENERAL’S OFFICE, 
September 12, 1855. 


Sir: In reply to your letter of the 10th inst., on the subject 
of the indictments pending against persons charged with re- 
cruiting for the military service of Great Britain, I have the 
honor to make the following observations. 

Mr. McKeon has been advised of the desirableness of con- 
ferring with you personally, either by himself or his assistant, 
in regard to new evidence, to which he may have access, and 
which can be useful to you. , 

I suggest the propriety of trying only @ part of the cases 
now, especially if you fail to convict in some leading case. 

But the most important consideration is this: 

This Government has, of course, addressed to that of Great 
Britain, such demands of public redress and satisfaction in the 
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premises, as the national honor requires. But the government 
of Great Britain, with extraordinary inattention to the grave 
aspect of its acts, namely, the flagrant violation of our sove- 
reign rights involved in them, has supposed it a sufficient justi- 
fication of what it has done, to reply, that it gave instructions 
to its agents, so to proceed, as not to infringe our municipal . 
laws; and it quotes the remarks of Judge Kane in support of 
the idea that it has succeeded in this purpose. It may be so. 
Judge Kane is an upright and intelligent judge, and will pro- 
nounce the law as it is, without fear or favor. But if the 
British government has, by ingenious contrivances, succeeded 
in sheltering its agents from conviction as malefactors, it has, 
in so doing, doubled the magnitude of the national wrong 
inflicted on the United States. 

This Government has done its duty of internal administration 
in prosecuting the individuals engaged in these acts. If they 
are acquitted, by reason of a deliberate undertaking of the 
British government, not only to violate, as a nation, our sove- 
reign rights as a nation, but also to evade our municipal laws,— 
and that undertaking shall be consummated by its agents in 
the United States,—when all this shall have been judicially 
ascertained, the President will then have before him the ele- 
ments of decision, as to what international action it becomes 
the United States to adopt in so important a matter. 


I am, very respectfull 
a 7 C. CUSHING. 


JAMES C. Van Dyke, Esq., 
U. 8. Attorney, Phila. 





RIGHTS OF CONSULS. 


Foreign consuls have no right, on the trial of a person whose acts affect them 
as accomplices, to interpose by letter; but may appear as witnesses, or by 
counsel in aid of the defence of the party indicted. 


ATTORNEY GENERAL'S OFFICE, 
September 17, 1855. 


Sir: I desire to make a further suggestion in regard to the 
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trial of parties charged with recruiting soldiers in the United 
States for the service of the British government. 

It is known that instructions on this subject were given by 
that government to its officers in the United States. We are 
told by Lord Clarendon that those officers had “stringent 
instructions’’ so to proceed as not to violate the municipal law, 
—that is, to violate its spirit, but not its letter. If so, the 
instructions themselves violate the sovereign rights of the 
United States. . 

But, in the mean time, every consul of Great Britain in the 
United States is, by the avowal of his government, subject to 
the just suspicion of breach of law; while, apparently, he must 
either have disobeyed his own government, or, in obeying it, 
have abused his consular functions by the violation of his inter- 
national duty to the United States. 

In these circumstances, it is deemed highly necessary that 
the British Consul at Philadelphia, or any other officer of the 
British government, shall not be suffered to interfere in the 
trials, as he attempted to do on a previous occasion ;—that no 
letter of his be read, except in the due form of evidence; and 
that if he have anything to say, he shall be put on the stand 
by the defence, in order that he may be fully cross-examined 
by the prosecution. 

It is clear that he has no right, by any rule of piiblio law, 
or of international comity, to be heard in the case by the court, 
otherwise than as a witness, whether enforced or volunteer. 


I have the honor to be, very respectfully, 
©. CUSHING. 
James C. Van Dykgz, Esq., 
U. 8. Attorney, Phila. 
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DIPLOMATIC PRIVILEGE. 


A person coming to this Government as the pretehded diplomatic minister of 
foreign state, and not recognised or received as such, has no diplomatic 
privilege except of transit, and that by comity not of right; which qualified 
privilege is subject to be withdrawn from him, leaving him amenable to the 
municipal law, if he engage in or contemplate any sct not consonant with 
the laws, peace, or public honor of the United States. 


ATTORNEY GENERAL’S OFFICE, 
December 24, 1855. 


Str: By your communication of the 23d instant, to which a 
general reply has beén made in a previous letter of this date, 
it appears that Mr. Parker H. French is concerned in the 
engagement at New York of recruits and of arms for transmis- 
sion to Nicaragua. I reply specially on that point. 

Mr. French, by letter of the 19th instant, communicated 
to the Secretary of State a copy of what purports to be cre- 
dential letters from D. Patricio Rivas, designated as Provisory 
President of the Republic of Nicaragua, accrediting him as 
Minister Plenipotentiary of that Republic to the United States, 
and requested an interview preparatory to the formal presenta- 
tion of said credentials to the President. 

To this the Secretary of State replied, by letter of the 21st 
instant, stating that the President does not yet see cause to 
establish diplomatic intercourse with the persons claiming at 
this time to exercise political power in the State of Nicaragua ; 
and that, for sufficient reasons assigned, he does not at present 
deem it proper to receive any one as a minister to this govern- 
ment duly appointed by that republic. 

Copies of those two letters are herewith enclosed. 

You will thus perceive that Mr. French is entitled to 
diplomatic privilege in the United States only in a very qualified 
degree. He is not an accredited minister, but simply a person 
coming to this country to present himself as such, and not 
received, by reason of its failing to appear that he represents 
any lawful government. 

Under such circumstances: any diplomatic privilege accorded 
to him is of mere transit, and of courtesy, not full right ; and 
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that courtesy will be withdrawn from him so soon as there shall 
be cause to believe that he is engaged in here, or contemplates, 
any act not consonant with the laws, the peace, or the public 
honor of the United States. 

The President entertains all possible regard for the diplo- 
matic character, by whomsoever borne; but he cannot allow it 
to be made a cloak for the infringement of our laws, or of our 
international obligations. He, therefore, desires you to make 
distinctly known to the principal party the precise relations of 
the case, and to communicate the same to all other parties con- 
cerned, in such manner as you may cd to best comport with 
the public interests. 

I have the honor to be, very respectfully, 
C. CUSHING. 

JoHN McKxzon, Esq., 

U. S. District Attorney, N. Y.- 





UNLAWFUL MILITARY EXPEDITIONS. 


Instructions regarding combinations, in the United States, for the invasion of 
Ireland. 


ATTORNEY GENERAL’S OFFICE, 
December 8, 1855. 


Sir: I am directed by the President to call your attention 
to combinations, alleged to exist in your district, for the purpose 
of military invasion of Ireland. 

While it is difficult to believe that such intention is enter- 
tained by any persons in the United States, or, if entertained, 
that it will reach the stage of an overt illegal act, nevertheless 
it seems proper that the subject should have your consideration. 
The President is, of course, solicitous that no violation of law 
shall go unrebuked, and especially none which touches our 
foreign relations, and thus affects the honor and the peace of 
the whole country. He, therefore, particularly desires you not to 
fail to institute criminal proceedings against any persons, who 
shall be found engaged in illegal acts of the character above 
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referred to, or otherwise contrary to our relations of amity with 
Great Britain. | 
I have the honor to be, very respectfully, 


C. CUSHING. 
To B. F. Haurert, Esq., 


U. §. Attorney, Boston, and 
Hues Q. JEwEtt, Esq., 
G7. §. Attorney, Southern Ohio. 





DIPLOMATIC PRIVILEGE. 


A person claiming to be the diplomatic agent of a foreign government, but not 
recognised as such, discharged from prosecution for unlawful recruiting, on 
condition of leaving the United States. 


ATTORNEY GENERAL'S OFFICE, 
| December 27, 1855. 

Srr: I have received your letter of the 26th instant, in 
which you state that a warrant has been issued against Parker 
H. French, claiming to be diplomatic representative of the State 
of Nicaragua, for an offence against the laws of the United 
States, charged to have been committed by said French recently 
and since he assumed such character; and as to which you 
request to be informed whether the said warrant shall be exe- 
cuted. 

In reply, the President directs me, in the first place, to refer 
you to the following paragraphs of my letter of the 24th in- 
stant, namely: 

‘You will perceive that Mr. French is entitled to diplo- 
matic privilege in the United States only in a very qualified 
degree. He is not an accredited minister, but simply a person 
coming to this country to present himself as such, and not 
received, by reason of its failing to appear that he represents 
any lawful government. 

‘¢ Under such circumstances, any diplomatic privilege accorded 
to him is of mere transit, and of courtesy, not of right; and 
that courtesy will be withdrawn from him so soon as there shall 
be cause to believe that he is engaged in here, or contemplates, 
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any act not consistent with the laws, the peace, or the public 
honor of the United States.’ 

He directs me to say, in the second place, that, proceeding 
in the spirit of the fullest consideration for the diplomatic cha- 
racter, he desires you to notify Mr. French of the present 
charge, and to inform him that no process in behalf of the 
United States will be served upon him, provided he shall not 
become chargeable with any further offence, and shall depart 
from the country within a reasonable time. 

I have the honor to be, very respectfully, 
C. CUSHING. 

Hon. Joun McKeon, 

U. S. District Attorney, N. Y. 





THE LIMANTOUR CASE. 


Report to the President, recommending the adoption of special measures to 
defend the title of the Government to certain lands in California, awarded 
by the Commissioners to one Limantour. 


ATTORNEY GENERAL’S OFFICE, 
May 24, 1856. 


Sir: The Attorney General has the honor to submit to the 
President herewith a report on the subject of a recent decision 
of the Commissioners of Private Land Claims in California, in 
virtue of which large tracts of land, heretofore supposed to 
have been of the ordinary public domain, or to be held under 
reservation for public use, have been awarded to one Limantour, 
on allegation by him that it had been duly granted to him by 
the Mexican Republic previous to the cession of California. 

These pretended grants cover the islands called Yerba Buena, 
Alcatraz, and Farallones, in the bay and harbor of San Fran- 
cisco, and large tracts of mainland in, or in the vicinity of, the 
city of San Francisco. 

The United States are deeply interested in this matter, by 
reason of the fact of the construction of a naval hospital, light- 
houses, and fortifications upon these lands, at an expense 
already of half a million of dollars. That portion of the land, 
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hitherto assumed to be public domain, is of great value, being 
estimated at more than a million of dollars. These works, it 
seems, were entered upon by the respective Departments without 
Knowledge of the pretended grants to Limantour, and in the 
supposition that the several sites had been effectively reserved 
for public use, either by the United States or by Mexico. 

In addition to this, the estate of the late Army Paymaster, 
Captain Folsom, which is subject to the claims of the Govern- 
ment for a considerable balance of account, is most seriously 
affected by the pretensions of Limantour. 

It is represented to me, and all known circumstances tend to 
show, that the claim of Limantour is a fraudulent one. I deem 
it my duty therefore to cause the decision of the Commissioners 
to be revised in the District Court, in the hope and belief that 
there the fraud may be made manifest. 

In order to have a satisfactory investigation of the case in 
the District Court, it will be necessary to proceed promptly in 
the collection of evidence. 

It is understood that important witnesses may be found in 
the city of Mexico, whom it-may be necessary to take to San 
Francisco. 

To this end it seems requisite that an agent of intelligence, 
character, and standing shall be employed, to repair to Mexico 
to engage the attendance of such witnesses. 

It seems indispensable, also, that special counsel of reference 
be retained in the trial of the case, in behalf of the Govern- 
ment. 

It will be seen that the subject involves interests of the War 
Department, the Treasury Department, and the Interior De- 
partment. For this cause, among others, the subject is reported — 
directly to yourself, in order that, if you approve the sugges- 
tions herein made, a proper person may be appointed, and 
means provided, suitable to the exigencies of the case, out of 
funds subject to the order of some one of the Departments con- 
cerned. 

I am, very respectfully, 
C. CUSHING. 

To the PRESIDENT. 
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BRITISH ENLISTMENTS. 


Report to the President on the legal questions involved in the enlistment of 
troops by British officers in the United States. 


ATTORNEY GENERAL'S OFFICE, 
May 27, 1856. 

Sir: I deem it incumbent on me to bring to your notice 
sundry passages in official communications of the British 
Minister, Mr. Crampton, to his government, as they appear in 
the “ Papers relative to Recruiting in the United States,’’ re- 
cently presented to Parliament, which contain palpable errors 
of statement touching me personally or my official action as 
Attorney General. 

1. In a letter to the Earl of Clarendon, of the 19th of No- 
vember, 1855, in commenting on Mr. Marcy’s letter to Mr. 
Buchanan, of the 15th of July, 1855, Mr. Crampton assumes 
that the British consuls, implicated in illegal] enlistments in the 
United States, were prevented, by the tenor of my instructions 
to the District Attorney of Philadelphia, from testifying to 
their alleged innocence. (Papers ut supra, p. 128.) 

That statement is not true. 

The District Attorney was instructed to object to any attempt 
of the British consul to do what he had undertaken on a pre- 
- vious occasion to do, that is, to interfere in the trials by officious 

letters written for the purpose; but, instead of being forbidden, 
it was expressly suggested, that he should appear as a witness. 

It is obvious, that it cannot be admitted that a person, who 
deems himself inculpated by judicial proceedings, be allowed 
to interpose in the trial by mere letters of denial or ez parte 
explanation. 

He has no right, in law or courtesy, to any such privilege. 
If he desires to be heard, he must appear in a legal manner, 
that is to say, as a Witness, in order that he may be examined 
so as to elicit the truth. 

The British consul at Philadelphia might have volunteered as 
@ witness in the case of Hertz, if he had seen fit. He ought 
to have done so, if his testimony, lawfully given, could have 


TO THE PRESIDENT. 477 


British Enlistments. 


proved anything material, either to the prosecution or the de- 
fence. 

There was nothing extraordinary in this particular matter, 
except the presumption of s foreign consul, in supposing that 
he might interfere by volunteer letters, to affect the course of 
criminal justice in the United States. 

2. In Mr. Crampton’s letter to the Earl of Clarendon, of 
November 27, 1855, it is alleged that the proceedings against 
Hertz and others, in Philadelphia, were instituted, not against 
the persons who were ostensibly arraigned, but against the 
British diplomatic and consular agents in the United States. 
(Ubi supra, p. 134.) 

That is incorrect. The proceedings were commenced in 
March, 1855, when no suspicion was entertained, by this Gov- 
ernment, of the relation of Mr. Crampton and of British consuls 
to the illegal acts in.question. It is true, however, that among 
the objects expected from, and accomplished by, the trial, was 
the legal ascertainment of facts alike important to the British 
government and that of the United States. 

8. In the same letter, Mr. Crampton says that, at the time of 
the trial referred to, (September 21, 1855,) ‘the United States 
Government must have known that all recruitment, legal or 
illegal, had been put a stop to several weeks before.” (Ubi 
supra, p. 134.) 

That is a mistake. This Government knew nothing on that 
point, at that time, except what Lord Clarendon had said 
in his letter to Mr. Buchanan of July 16, 1855, namely, that 
the British government had sent orders to put an end to “all 
proceedings for enlistment.” 

Lord Clarendon did not mention when the orders were sent ; 
nor does the context of his letter show whether the orders 
spoken of applied to the United States only, or also to British 
America. At what time those orders took effect, to whom sent, 
and their exact scope, did not then appear of public notoriety, 
and was never communicated to this Government. 

This Government well knew that recruitments took place in 
August; it did not know that they had ceased in August. So 
soon as it had satisfactory information of their cessation, in- 
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structions were given to desist from all further judicial proceed- 
ings, except against official agents of the British government. 
(Letter of the Attorney General to Mr. McKeon, of October 
20, 1855, ubi supra, p. 129.) 

4. In the same letter, Mr. Crampton says that the United 
States Government must have known that the proceedings of 
Hertz were, from the moment he attempted to enter upon a 
system of recruitment, disavowed by her Majesty’s officers.’ 
(Ubi supra, p. 136.) 

This is not so. This Government knew the contrary of what 
is thus alleged. It knew that Mr. Crampton had corresponded 
with Hertz. (Ubi supra, p. 67.) It also knew that Hertz was 
officially employed and paid by Mr. Howe, as the latter has 
since declared on oath. (Ubi supra, p. 218.) 

5. In his letter to the Earl of Clarendon, of March 8, 1856, 
Mr. Crampton assumes that he and the inculpated consuls were 
the real parties defendant, and then proceeds to argue on the 
further assumption that they were prohibited from appearing 
in their own defence. (Ut supra, p. 178.) 

I have already commented upon and corrected the error of 
fact involved in these assumptions, in so far as regards the 
consul. ? 

As to Mr. Crampton, he also could have offered his testimony, 
if he had pleased. If he suggest that considerations of diplo- 
matic dignity would prevent this, the reply is, that considera- 
tions of diplomatic dignity should have prevented his engaging, 
in association with persons now said by him to be of equivocal 
character, in the systematic violation or evasion, for a period 
of nearly six months, of the municipal law of the United 
States. 

He well knew, in April, that persons, in the actual pay of 
. his government, were under prosecution in Boston, New York, 
and Philadelphia, and should then have anticipated that his 
name would eventually come in question before the courts of 
justice; all the personal annoyance, and other inconveniences 
of which he encountered voluntarily, and with no right now to 
complain of the consequences. 

For the rest, the law of nations, it is true, exempts Mr. 
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Crampton from trial for misdemeanor ; but it is idle for him to 
suppose that his hired agents in the commission of the misde- 
meanor, who are not themselves invested with diplomatic privi- 
lege, were to have it accorded to them otherwise, or that his 
participation in the acts perpetrated should not come under 
observation in a court of justice, without his being able to 
appear directly as defendant on the record. 

6. In the same letter, Mr. Crampton repeats the erroneous 
statement that “the consuls were not allowed to be heard, on 
the trial of Hertz.” (Ut supra, p. 179.) 

I have already remarked on this point. I add, that on the 
trial of Wagner in New York, pains were taken to obtain the 
evidence of the active official agent of enlistment there, Consul 
Barclay’s deputy, Mr. Stanley, but without success. 

7. In the same letter, Mr. Crampton reproaches the “ Law 
Officers of the United States’ for resorting to the aid of “ spies 
and informers’ for the proof of facts. (Ut supra, p. 179.) 

Those are designations of mere prejudice, applied by Mr. 
Crampton to his own paid agents and accomplices in the viola- 
tion of the laws of the United States. 

It is a very strange complaint to make against the “ Law 
Officers of the United States.” 

Crimes are not to go unpunished, merely because the only 
attainable witnesses of the crime were accomplices in its commis- 
sion. If such evidence were excluded, it would be impossible 
to administer penal law. Its employment belongs to the ordi- 
nary course of law in Great Britain, as well as in the United 
States. 

The complaint is the more groundless in this case, since the 
offence, which the parties had committed, and in the commis- 
sion of which they acted under orders, and with pay, proceeding 
in the first instance from the British ministers, was not of a 
nature to affect the credibility of the parties as witnesses. 
Notwithstanding their participation in illegal recruiting, they 
were competent and credible witnesses, morally, and also by 
the rigorous rules of law. 

I omit all remarks on the captious commentary which Mr. 
Crampton makes in the same letter, respecting the judiczal 


480 HON. CALEB CUSHING 


British Enlistments. 


proceedings in the trial of Hertz. That is diplomatic matter. 
My present object is only to speak of those passages in Mr. 
Crampton’s despatches in which he attacks the Executive Go- 
vernment by reflections on the Attorney General. 

8. In the same letter, Mr. Crampton criticises a remark 
made in Mr. Marcy’s letter to Mr. Buchanan of the 28th of 
December, to the effect that whoever entices away the subjects 
of another state for military purposes, and without its consent, 
violates its sovereign rights ; and he founds the criticism upon 
the assumed authority of the original text of two writers on 
the law of nations, who are cited by Mr. Marcy, namely, 
Christian de Wolff and Vattel. 

As the same authors, and to the same effect, have in another 
document been cited by me, it may not be improper for me 
here to say that the error in this matter is on the part of Mr. 
Crampton. He assumes that the word “débaucher”’ in Vattel 
is incorrectly rendered in the received English translation, 
“entice away,’’ and alleges that the idea intended is “ kid- 
napping :" which he infers from the use by Vattel, in the con- 
text, of the word ‘ plagiat’”’ with equivalent sense, and as the 
corresponding Latin word “‘ plagium,”’ is used by Wolff. 

What Mr. Crampton impliedly asserts in this criticism is, 
that though it may be contrary to the law of nations to enter 
the territory of a foreign government and seize recruits there 
by force, yet that it is lawful to enter that territory and entice 
them into foreign military service, without the consent of the 
state, provided it be done by pecuniary or other inducements. 

The misconception of Mr. Crampton in this respect becomes 
manifest by reference to the text of Wolff, which is copied and 
abridged, and thus rendered obscure, by Vattel. 

It is perfectly clear that Wolff intends by the word “ pla- 
gium,”’ to cover all the possible means of obtaining recruits in 
a foreign country without consent, and especially enticement, 
because, in the passage in which he defines “ plagium,’’ and 
gives illustrative examples, he expressly includes acts of mere 
persuasion or enticement, and also includes reference to such 
enticement in contravention of the authority of the state. 

Mr. Crampton’s error in this respect would have been avoided, 
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if he had read and quoted the whole of the material passage 
in Wolff. (Jus Gentium, sec. 785, 756.) 

But the most important error of fact, which Mr. Crampton 
commits in this correspondence, relates to the order of the 
British government for the cessation of recruiting in the United 
States. | 

In a letter to Lord Clarendon of March 8, 1856, he says: 

‘“‘ A new charge is now brought up against us, which is not 
alluded to in Mr. Marcy’s despatch of the 28th December, to 
the effect, that though we promised to stop the recruitment by 
your note of the 16th July, we still continued it. I can dis- 
prove this by documentary testimony.” (Papers, ut supra, p. 
212.) . 

In a letter to Sir Gaspard Le Marchant, of January 13, 
1856, Mr. Crampton writes: 

‘There is one story which I want your assistance in demo- 
lishing. | 

‘¢ T know the assertion to be false, but I wish to have it under 
your hand that it is so, as far.as you are concerned. 

“‘ Mr. Cushing openly asserts that he knows, and can prove, 
that we—you and I—went on with the recruitment long after 
Lord Clarendon said we had been ordered to stop it. 

“* Now, how are the facts? Lord Clarendon announced this 
to Mr. Buchanan in a note dated the 16th of July, a copy of 
which I received somewhere about the 2d of August. I imme- 
diately telegraphed to Lieutenant Preston to break up his sta- 
tion at Niagara, and not receive another man. I know he 
obeyed. People who were ready to start from New York were 
stopped. I also lost no time in communicating with you, in 
case you should not have heard from home. 

‘As there were no other places where recruits could be 
received but Niagara and Halifax, all we want is the dates at 
which the last. man was received from the United States.” (Ut 
supra, p. 232.) 

Here is exquisite confusion of thought and of statement. 

It is immaterial to inquire, whether I ever asserted anything 
of the nature imputed. Certain it is that I can prove it, by 
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the testimony of two competent witnesses, Mr. Crampton and 
Sir Gaspard Le Marchant. 

The statement imputed to me is, that the recruitment went 
on “Jong after Lord Clarendon said we (Mr. Crampton and Sir 
Gaspard Le Marchant) had been ordered to stop it.” 

Mr. Crampton expressly refers, in his letter to Sir Gaspard, 
to Lord Clarendon’s letter to Mr. Buchanan of the 16th of 
July. I suppose he alludes to that in the phrase quoted,— 
‘‘ Lord Clarendon said we had been ordered.’’ But Lord Cla- 
rendon does not say that. He says,-—‘“‘ instructions to that 
effect were sent out;” but does not say when they were sent, 
nor that they were sent to Mr. Crampton and Sir Gaspard Le 
Marchant. ° 

Nothing particular was known by me in January, 1856, of 
those orders, nor to whom they were sent. Of course, I did 
not speak of them as having been addressed to Mr. Crampton 
and Sir Gaspard. 

No direct official knowledge of them came under my eye 
until they were referred to in Lord Clarendon’s recent letter to 
Mr. Dallas, in which it is stated that the British government 
“sent out to Canada and to Nova Scotia, on the 22d of June, 
1855, orders to discontinue all further proceedings in the mat- 
ter of enlistment for the Foreign Legion.”” But here, again, 
it 1s not said that orders on the subject were sent to Mr. 
Crampton. 

I previously knew, however, from other sources of informa- 
tion, that orders had issued to somebody under date of June 
22, 1855; and if I ever said anything on that subject, of the 
nature imputed by Mr. Crampton, it must have been, that the 
recruitment continued long after it ought to have ceased in 
prompt or due execution of the orders described by Lord Cla- 
rendon. And the fact is so. . 

Orders to stop recruiting in the United States, dated in Lon- 
don, the 22d of June, should have reached Halifax the 5th of 
July, and Washington the 8th of July, by the Cunard mail- 
steamer, the America. (National Intelligencer, July 6, 1855.) 

Now let us see how, when, and by whom the recruiting was 
actually stopped in the United States, Canada, and Nova Scotia. 
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Mr. Crampton expressly says, in the letter before me, that 
HE, not Sir Edmund Head, gave orders to stop the reception 
of recruits in Canada, by telegraph, dated ‘“‘ somewhere about,”’ 
that is, not until after the 2d of August; he implies, but does 
not distinctly say, that at the same time he sent orders to the 
same effect to New York; and that he communicated with Sir 
Gaspard Le Marchant. 

Thus, upon his own declaration, the recruiting was in fact 
continued by Mr. Crampton several weeks after it ought to have 
ceased, according to the intention of Lord Clarendon. 

The matter stands yet worse on the declaration of Sir Gas- 
pard Le Marchant, as it appears in a letter of his dated January 
19, 1856, written in reply to Mr. Crampton’s letter’ of the 13th. 
He says: 

‘‘ My instructions on the subject, the only instructions that I 
received from any source, were conveyed in two notes dated 
respectively the fifth and the thirteenth of August last, both of 
which reached me about the same time, the first by the land 
route, the second by the Cunard mail steamer.’’ (Ut supra, p. 
233.) He afterwards states, in the same letter, that the time 
when he received the notes was the 17th of August. 

These two notes, it is implied by other parts of Sir Gaspard’s 
letter, were from Mr. Crampton; and they were the only 
instructions, Sir Gaspard says, which he received frdm any 
source. That is to say, the whole business, both in Canada 
and in Nova Scotia, as well as the United States, was under 
the superintendence of Mr. Crampton alone; and the orders 
on the subject from the British government went to him, not to 
Sir Edmund Head, or to Sir Gaspard Le Marchant. This fact 
it will be material to remember in the sequel. 

It is also proved that the date of Mr. Crampton’s orders was 
the 5th of August; which corresponds with the fact that the 
latest act of recruiting proved on the trials, was of the Sth of 
August. (Mr. McKeon’s letter to Mr. Cushing, Ex. Doe. 
Senate, 34th Congress, Ist ses. no. 38, p. 87.) 

Thus far we proceed on the assumption that not only Sir 
Gaspard Le Marchant, but Mr. Crampton, never received any 
direct communication of the orders of June 22; that the only 
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knowledge Sir Gaspard had of it was through Mr. Crampton; 
and that the only knowledge Mr. Crampton ever had of it was 
by the incidental reference to it in Lord Clarendon’s letter to 
Mr. Buchanan of the 16th of July, a copy of which was re 
ceived by Mr. Crampton, at Washington, on the 2d of August. 

Is that possible? Can it be that the Foreign Office of the 
United Kingdom thus carries on its business? That Mr. Cramp- 
ton was left by Lord Clarendon to discover the existence of 
such an order through the indirect channel of his own letter to 
Mr. Buchanan ?—It is not possible, and it is not the fact. 

On the 22d of June, 1855, Lord Clarendon addressed to Mr. 
Crampton the following letter: 

‘‘ ForREIGN OFFICE, 

Extract. June 22, 1855. 

‘‘T communicated to the War Department Mr. Lumley’s 
despatch of the 21st ultimo, enclosing copies of his correspond- 
ence with her Majesty’s Consul at Mobile, with regard to an 
offer made by a Pole, resident in that city, to enlist several of 
his fellow-countrymen for her Majesty’s Foreign Legion. 

“‘T have been informed by Lord Panmure in reply, that his 
lordship wishes all further proceedings in the matter of enlist- 
ment to be stayed, and the project to be definitively aban- 
doned. 

‘‘Cotresponding instructions to the Governor General of 
Canada, and to the Lieutenant Governor of Nova Scotia, will 
be despatched by this evening’s mail.” (Papers, ut supra, No. 
- 22, p. 16.) 

Now comes the question, why were not these orders executed 
by Mr. Crampton? How did it happen that they never reached 
Sir Gaspard Le Marchant? That they never did reach him is 
clear, for the first and only instructions he ever received on the 
subject were from Mr. Crampton, under date of the 6th of 
August. But what became of Lord Clarendon’s letter to Mr. 
Crampton of the 22d of June? 

That letter, as appears on its face, left England by the 
steamer of the 23d, the America, whose mail was in Washing- 
ton the 8th of July. Of course Mr. Crampton persisted in the 
enlistment business for about one month after the receipt of 
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express orders for its cessation dirécted personally to him by 
the Earl of Clarendon. | 

What became of the orders despatched by the same mail to 
Sir Gaspard Le Marchant? Of that, no explanation appears. 
But the subject has another bearing, of deepest importance to 
the good understanding of the United States and of Great 
Britain. 

Mr. Crampton left Washington on the 2d of May, 1855, to 
attend to the recruiting business in Canada and Nova Scotia. 
(Ut supra, pp. 181, 182.) 

He returned to Washington on the 2d of June, and there he 
remained during the month of July. (Ut supra, pp. 22, 182.) __ 
Why did he not obey the orders of his government as com- 
municated in Lord Clarendon’s letter of the 22d of June, and 
put a stop to recruiting at once on the 8th of July, instead of 
waiting until the 5th of August? He was forced to act on the 
5th of August, because the orders of June 22 had then come 
to the knowledge of this Goverfiment through Lord Clarendon’s 
letter to Mr. Buchanan. Why did he not act sooner? It is 
not for me to answer that question. The answer may be infer- 
red from the facts and circumstances exposed by the Secretary 

of State. 

The important consideration here is, that the conduct of Mr. 
Crampton in regard to that letter of Lord Clarendon’s, is the 
proximate cause of all the serious controversy between the two 
governments on the subject of enlistment. 

Mr. Marcy’s second letter on the subject is dated July 15, — 
1855. He had called the attention of Mr. Buchanan to the 
subject by a previous letter of the 9th of June. You, sir, felt 
constrained to direct the Secretary of State to repeat the com- 
plaints of this Government so soon, and without waiting for a 
reply to the first communication, in consequence of the appa- 
rently increased activity of the recruiting business in the inter- 
val, and especially in the month of July. If Mr. Crampton 
had obeyed the orders which he received on the 8th of July, 
by putting an instant stop to recruitments in the United States, 
it is probable that either no occasion would have arisen for the 
despatch of Mr. Marcy’s letter of the 15th of July, or at any 
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rate it would have been different in tenor. And in the sequel, 
when Lord Clarendon’s letter of the 16th of July arrived, the 
explanations contained in that letter, coupled with the fact of 
the actual cessation of the recruiting early in July, might have 
sufficed, in your opinion, to justify this Government in not pur- 
suing the matter any further, and so have ended the question 
as between the two governments. 

On the recent occasion of Mr. Crampton’s omission to obey 
Lord Clarendon’s instructions to communicate his letter of the 
10th of November to Mr. Marcy, his act of non-compliance 
with instructions in that respect, negligence, misjudgment, or 
whatever else it may have been, was somewhat singular, espe- 
cially in view of his own condition at that time as a minister 
under request of recall, because of his being unacceptable to 
the United States. It was prejudicial to both countries, be- 
cause it served to place this Government in a false position with 
respect to the subject-matter of the despatch, the question of 
Central America, and thus to cause Lord Palmerston and Lord 
Clarendon to go before Parliament in February under incorrect 
impressions regarding the attitude of the United States. That 
was an evil; but a reparable one. In the present case the evil 
was irreparable, because of the new events which becurtee to 
complicate the question. 

On the 8th of July this Government had no Piodiedne: 
although it began to have suspicions, of the deep complicity of 
Mr. Crampton in the systematic violation of the laws and the 
sovereign rights of the United States. Of course, no steps had 
then been taken, looking to the demand for his recall. 

If, on receiving Lord Clarendon’s letter of June 22, on the 
8th of July, Mr. Crampton had gone immediately to Mr. Marcy, 
and shown him that letter, with proper assurances that orders 
had actually been given to stop all recruiting, would not the 
communication have produced in the mind of the latter such 
conviction of the loyalty of Lord Clarendon in the matter, as 
to have induced him, not only to advise that what there had been 
of inconvenient in the action of the British government should 
be overlooked, but also to stifle his growing suspicions of Mr. 
Crampton ? 





TO THE PRESIDENT. 487 
British Enlistments. 


I cannot but think so. In which event the indications, which 
were beginning to appear, of Mr. Crampton’s prominent parti- 
cipation in the enlistments, would not have been followed up in 
July; the proofs of his complicity would not have come in to 
demand consideration in August; there would have ceased to 
be occasion for the demands made in Mr. Marcy’s letter of July 
15, and in that of September 5; the judicial proceedings of 
September and of October might have been dispensed with; © 
and, in a word, all which there has been of irritating or em- 
barrassing in the question could have been effectually saved, 
both to Great Britain and to the United States. 

In view of all which herein appears, I venture, sir, to ex- 
press the hope that you will be satisfied that, if it happened to 
me in January last to say to Mr. Crampton, or to anybody else, 
that the recruitments did not cease so soon as, in reference to 
the directions of Lord Clarendon, they ought to have done, I 
said what is true, and is incontrovertibly established as fact by 
the declarations of Mr. Crampton and of Sir Gaspard le Mar- 
chant, and, in addition to that, by consideration of Lord Cla- 
rendon’s letter of the 22d of June, communicating the original 
order to Mr. Crampton. 

I observe, also, in the same collection of ‘‘ Papers,” a letter 
from Lord Clarendon to Mr. Crampton, of the 8th of February, 
1856, which betrays the existence of erroneous impressions re- 
garding my relation to the judicial proceedings at Philad®lphia. 
He assumes, and then proceeds to draw inferences from the 
assumption, that my instructions of the 12th and 17th of Sep- 
tember to the District Attorney of Eastern Pennsylvania were 
published “a few days before the trial of Hertz at Philadel- 
phia took place.” (Ut supra, p. 167.) That is an error. The 
letters were not published until after the trial. (Papers, ut supra, 
p. 106.) Of course all the reflections, founded on the opposite 
supposition, fall to the ground. 

‘The Earl of Clarendon proceeds to build up another series 
of reflections and of imputations upon the suggestion, that the 
instructions to the District Attorney of Eastern Pennsylvania 
were my own individual act. That, of course, is anerror. It 
need not be said to you, except for the purpose of thus fixing 
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the truth of history, that neither the despatch of the instruc- 
tions in question, nor any other important step in the business, 
was taken without express authority of the Secretary of State 
and the President. 

In a word, those instructions were an act in the due course 
of domestic administration, as to which the only thing remark- 
able is, that they should have been made the subject of remark 
by a foreign government. 

But any disposition, which might otherwise be entertained by 
me, to comment at more length on the letter of the Earl of 
Clarendon, is removed by perusal of the letters of Mr. Cramp- 
ton, in this collection of documents, and in the ‘ Correspond- 
ence with the United States respecting Central America,” like- 
wise recently presented to Parliament. My previous views of 
the action of the Earl of Clarendon, in matters affecting this 
country, have undergone material modification by the know- 
ledge now acquired of the curtosa felicitas of the Britash Min- 
ister in the perpetration of mistakes, and the very inexact 
representations, which he habitually made, regarding the con- 
versations, opinions, and purposes of individuals in the Executive 
and in the Congress of the United States. 

I have the honor to be, very respectfully, — 
C. CUSHING. 
Fo ane PRESIDENT. 
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A deputy postmaster or other officer of the United States is not required by 
law to become, knowingly, the enforced agent or instrument of enemies of 
the public peace, to disseminate, in their behalf, within the limits of any one 
of the States of the Union, printed matter, the design and tendency of which 
are to promote insurrection in such State. 


ATTORNEY GENERAL'S OFFICE, 
March 2, 1857. 

Sir: Your communication of the 10th of January, enclosing 
a letter of the Cincinnati Gazette Company, of Cincinnati in 
the State of Ohio, with its contents, making charges against 
the deputy postmaster of Yazoo City, in the State of Missis- 
sippi,—and also enclosing a letter of the deputy postmaster in 
reply,—presents the following case :— 

The postmaster of Yazoo City refused to deliver a copy of 
the Cincinnati Gazette to one A. Patterson, for the alleged 
cause that the same contained matter, of which the tendency 
and object were to produce disaffection, disorder, and rebellion 
among the colored population of the State of Mississippi; and 
that the delivery of the same by him would constitute a peniten- 
tiary crime according to the laws of that State. Whereupon, 
the Cincinnati Gazette Company requests the removal of the 
deputy postmaster aforesaid as for malfeasance in office. 

And you submit, as question of law in the case, the inquiry 
whether the Postmaster General has authority to require the 
deputy postmaster so to deliver mailed matter in violation of 
the laws of his State. 

This inquiry is, on the face of it, of the righte and duties of 
the Postmaster General only; but it also extends necessarily to 
the rights and duties of deputy postmasters. 

The act of Congress of July 2, 1836, sect. 82, provides “that 
if any postmaster shall unlawfully detain in his office any letter, 
package, pamphlet, or newspaper, with the intent to prevent the 
arrival and delivery of the same to the person or persons to 
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whom such letter, package, pamphlet, or newspaper may be 
addressed or directed, in the usual course of the transportation 
of the mail along the route, * * * * he shall, on conviction 
thereof, be fined in a sum not exceeding five hundred dollars, 
and imprisoned for a term not exceeding six months, and shall, 
moreover, be for ever thereafter incapable of holding the office 
of postmaster in the United States.” 

On the other hand, the statutes of the State of Mississippi 
enact, that “if any white person circulate or put forth any 
book, paper, magazine, or pamphlet, containing any sentiment, 
doctrine, advice, or innuendoes, calculated to produce a dis- 
orderly, dangerous, or rebellious disaffection among the colored 
population, such persons shall be imprisoned for a term of not 
more than twelve nor less than three months, and fined in a 
sum not exceeding one thousand nor less than one hundred 
dollars.” And further, that “if any person shall knowingly 
bring or circulate, or cause to be brought or circulated, within 
the State, or shall aid in the bringing or circulating herein, any 
composition in manuscript or print, or any pictorial representa- 
tion, calculated to produce disaffection among the slave popula- 
tion, &c.; he shall be punished by imprisonment in the peni- 
tentiary for any term not exceeding ten years.’’ (Hutchinson’s 
Code, p. 948, 978.) | 

On comparison of these respective provisions, the preliminary 
question is,— Whether we have, here, positive conflict between 
@ constitutional act of Congress and a law of one of the United 
States? If we have, then, it is plain, the former must be exe- 
cuted in spite of the latter. The Constitution of the United 
States declares that “This Constitution, and the laws of the 
United States which shall be made in pursuance thereof, and 
all treaties made, or which shall be made, under the authority 
of the United States, shall be the supreme law of the land; 
and the judges in every State shall be bound thereby, anything 
in the constitution or laws of any State to the contrary notwith- 
standing.” Hence, as Chief Justice Taney expresses it,—“ If 
the law of a State is in conflict with it, the law of Congress 
must prevail, and the State law cease to operate so far as it is 
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repugnant to the law of the United States.” (License Cases, 
v Howard, p. 574.) Or, as the position is more circumstantially 
stated by Mr. Justice Woodbury: ‘“‘ When their laws (that is, 
those of the United States and of a State) come in direct and 
material collision, both being in the exercise of distinct powers, 
which belong to them, it is wisely provided by the Constitution 
itself, and consequently by the States and the people themselves, 
‘as they framed it, that the States, being the granting power, 
must recede.” (Passenger Cases, vii Howard, p. 553. See 
also The United States v. New Bedford Bridge, 1 Woodb. & 
Minot, p. 423.) 

If, then, the act of Congress be a constitutional one, and it 
be the true legal effect of the act to make it the duty of a 
deputy postmaster in the State of Mississippi to deliver, and 
thus to circulate in the State, any newspaper, or other printed 
or pictorial matters, which he knows to be intended or calculated 
‘to produce a disorderly, dangerous, or rebellious disaffection 
among the colored population of the State,” it would seem to 
follow, that the law of the State does not excuse the postmaster 
in the present case. It would also seem that the Postmaster 
General ought so to instruct the deputy postmaster ; for it is 
the constitutional duty of the President of the United States 
to ‘“‘take care that the laws be faithfully executed ;’’ and it is 
in the like wise the duty of every Head of Department to see 
to the execution of the law in all matters appertaining to the 
jurisdiction of his particular executive department. 

Examples of this occur in acts, which, at one time or another, 
it has devolved on the Executive to perform, to secure the exe- 
cution of the revenue laws of the United States, and of the 
federal laws touching the extradition of fugitives from crime 
or from service, when obstructed by the legislation of either of 
the States. 

Whilst intimating belief that the Postmaster General has no 
power to direct a deputy postmaster affirmatively in such a 
matter, you also suggest the apparent absence of any discretion 
in the Postmaster General to instruct negatively, and thus to 
exclude from the mail newspapers of design and character cal- 
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culated to incite insurrection in any one of the States. To the 
same effect, it is understood, was the opinion of your prede- 
cessors, in two cases at least, which have come to my know- 
ledge; one, in the time of Mr. Kendall, and the other, in that 
of Mr. Johnson. | 

I do not feel absolutely assured of the tenableness of this 
ground of action. It seems hard to throw upon.a deputy post- 
master the whole responsibility of deciding for himself, and at 
his peril, the graver questions of official duty, when the lighter 
ones are habitually determined for him by the Department. 
For, does not the Department from time to time establish stand- 
ing directions for the government of all its employees? If it be 
imputed that, by ignorance, inadvertence, or misapprehension, 
a deputy postmaster, in the line of his official duty, does that 
which he ought not to do, or omits to do that which he ought 
to do, is he not specially instructed by the Department? What, 
indeed, are the several postmasters but deputies of the Post- 
master General, by law as well as in name, and as such subject 
to his direction ? 

Moreover, if the Department abstain from instructing, it 
impliedly judges the case, in the disposition which it makes of 
the charge of malfeasance; since, by removing the postmaster, 
it affirms the charge; and, by not removing, denies that it has 
been established. 

We seem constrained, therefore, to go one step farther, and 
to inquire into the constitutionality and the legal effect of the 
act of Congress. — 

I assume that Congress has, by the Constitution, jurisdiction 
of the transportation of the mails in the United States. It is 
true, the power is conferred in very imperfect terms. ‘The 
Congress shall have power,’’ says the Constitution, “to establish 
post offices and post roads.” That is providing for a means or 
incident without providing for the principal or the end. Still, 
we may take it for granted here, that, by this phrase, the States 
designed to communicate the entire mail power to the United 
States. 

I assume, also, that any State of the Union has power to 
enact laws for the suppression or prevention of insurrection 
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within its borders, whether on the part of its citizens or of its 
subjects; and whether the latter be natives or foreigners,— 
whether they be red men or black men of the subject races,— 
or white men of the dominant race, deprived by law of, or not 
as yet admitted to, the condition of citizenship. Over all these, 
within itself, each State has, and must have, jurisdiction as ~ 
regards the matter of insurrection or treason. To deny this 
would be to deny to the inhabitants of a State the power of 
" gelf-preservation. That cannot be denied. In constitutional 
language, it is a right inalienable and imprescriptible. No 
political society can effectively cede away the power of self- 
preservation. If it should undertake to do so, in whatever 
explicitness of expression, such an act would be null and of no 
effect. Of course, it does not need to go into the inquiry, 
whether the law of the State of Mississippi be constitutionally 
maintainable as a provision of police. It is that, but it is much 
more. It is a law of self-conservation, in the category of those, 
which lie at the foundation of all possible forms of human 
society. 

With these premises, we have the main question very-much 
simplified. It is this: Has a citizen of one of the United 
States plenary indisputable right to employ the functions and 
the officers of the Union as the means of enabling him to pro- 
duce insurrection in another of the United States? Can the 
officers of the Union lawfully lend its functions to the citizens 
of one of the States for the purpose of promoting insurrection in 
another State ? 

Taking the last of these questions first, it is obvious to say, 
that, inasmuch as it is the constitutional obligation of the 
United States to protect each of the States against “domestic 
violence,” and to make provision to ‘‘ suppress insurrections,” it 
cannot be the right of the United States, or of any of its officers, 
and of course it cannot be their duty, to promote, or be the 
instrument of promoting, insurrection in any part of the United 
States. 

As to the first question, likewise, it seems obvious to say, that, 
as insurrection in any one of the States is violation of law, not 
only so far as regards that State itself, but also as regards the 
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United States, therefore no citizen of the Union can lawfully 
incite insurrection in any one of the States. Even as between 
foreign governments, it is contrary to natural right, or at least 
an act of international hostility, for the inhabitant of one coun- 
try to seek to disturb the domestic peace of another. Com- 
binations in one country, for the purpose of producing, by 
whatever means, insurrection in another, unless they be avowed 
acts of war, are, at any rate, acts of unjust aggression on the | 
rights of independent states. All such acts, reprehensible 
generally, and of mischievous effect, are peculiarly unjust and 
criminal, as between citizens of different States of the Union, 
bound together as we are by the most solemn engagements of 
reciprocal respect of one another’s rights, mutual amity, and 
common support and defence. It would be preposterous to 
suppose that any citizen of the United States has lawful right 
~ to do that, which he is bound by law to prevent when attempted 
by any and all others ;—and monstrous to pretend that a citizen 
of one of the States has moral right to promote or commit insur- 
rection or domestic violence, that is, robbery, burglary, arson, 
rape, and murder, by wholesale, in another of the States. 

These considerations, it seems to me, are decisive of the 
question of the true construction of the act of Congress. Of 
that, it is impossible for me to doubt. Its enactment is, that, 
“Sif any postmaster shall unlawfully detain,” he shall be sub- 
ject to fine, imprisonment, and disqualification. Then, if the 
thing be of lawful delivery, it cannot be lawfully detained ; 
while, on the other hand, it cannot be unlawful to detain that, 
which it is unlawful to deliver. Such is the plain language and 
the manifest import of the act of Congress. 

I do not mean to be understood that the word “unlawfully” of 
the act determines the case. On the contrary, my conclusion 
would be the same, though that word had not been here inserted. 
By employing it, indeed, the act expressly admits that there 
may be lawful cause of detention. But such lawful cause would 
not the less exist, although its existence were not thus expressly 
recognised. And, of all conceivable causes of detention, there 
can be none more operative than treasonableness of character. 
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For, in every society, the public safety is the supremest of 
laws. 

Nay, if, instead of expressly admitting lawful causes of deten- 
tion, the act had undertaken to exclude them,—if, for instance, 
it had in terms required the postmasters to circulate papers, 
which, in tendency and purpose, are of character to incite in- 
surrection in any of the States,—still my conclusion would be 
the same. I should say, of such a provision of law,—it is a 
nullity, it is unconstitutional,—not so by reason of conflict with 
any State law, but because inconsistent with the Constitution 
of the United States. The Constitution forbids insurrection ; 
it imposes on Congress and the President the duty of suppress- 
ing insurrection; this obligation descends through Congress and 
the President to all the subordinate functionaries of the Union, 
civil and military; and any provision of an act of Congress, 
requiring a federal functionary to be the agent or minister of - 
insurrection in either of the States, would violate, palpably, the 
positive letter, and defeat one of the primary objects, of the 
Constitution. | 

These my conclusions apply only to newspapers, pamphlets, 
or other printed matter, the character of which is of public 
notoriety, or is necessarily brought to the knowledge of the 
postmaster by publicity of transmission through the mails un- 
sealed, and as to the nature of which he cannot plead ignorance. 
It is otherwise in the case of letters, the contents of which he 
has no ordinary and public means to know, which he is pre- 
sumed not to know, and which he has no business to inquire 
into or challenge. Indeed, printed publications are in one sta- 
tute exclusively, and in the other chiefly, the objects of the 
restraint of the laws of Mississippi. 

Other descriptions of printed matter exist, the transmission 
of which is not protected by law. I designedly pass over those, 
however, and confine myself to the specific description of mat- 
ter, that which has for its object and tendency to promote insur- 
rection in one of the States. 

It is intimated, in one of the documents before me, that, to 
permit a deputy postmaster to detain a newspaper because of 
its imputed unlawfulness, would be to erect him into a censor 
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‘of the press. These are but words of rhetorical exaggeration. 
Public journals are a necessary part of our social life, just as 
much as the steamboat, the railway train, or the telegraph. 
There is not the least reason to apprehend that we shall suffer 
ourselves to be deprived of them, by the interposition of unlaw- 
ful impediments to their circulation. 

Every citizen of the United States has direct and efficacious 
means of guarding his rights in this respect. With just cause 
of complaint for the detention of his newspaper at any post 
office, he has remedy by action at law for damages, by indict- 
ment, and by representation to the Postthaster General or the 
President. 

The suggestion, in the present relation, of apprehended impe- 
diment to the circulation of newspapers, is but one of the forms 
of the argumentum ab inconvenienti, which is the least conclu- 
sive of the arguments of statutory construction. And the argu- 
ment, weak in its nature, is yet weaker specially here, by reason 
of the fact, that the right assumed is that of clandestinely or 
forcibly introducing foretgn newspapers of seditious character, 
that is, foreign agencies of insurrection, into the State of Mis- 
_ sissippi. For, in regard to municipal legislation, for the most 
part, the several United States are foreign each to the other. 
And the citizens of the State of Mississippi are the only com- 
petent judges of how much they may be inconvenienced by the 
impeded circulation among them of this or that pamphlet or 
_ newspaper. That is a question of self-government, which it 
belongs to them to answer for themselves, not to the citizens of 
Ohio to answer for them. Ohio has no more claim of absolute 
right to force itself into Mississippi to judge of the present 
matter of convenience, than Mississippi would have to take 
upon itself, by intruded voters, the interior government of 
Ohio. Moreover, there is here a balance of inconveniences. 
Insurrections are inconvenient things. It is inconvenient to 
the people of one State to have their houses burned by means 
of incendiary missiles projected from behind the secure legal 
shelter of the boundary line of an adjoining State. If the 
non-circulation of this or that foreign newspaper in a particular 
State be an inconvenience to somebody, it is, in the aggregate 
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of all public and private interests, a much less inconvenience 
than the occurrence, or even the danger, of insurrection in that 
State. 

It may be unpleasant to some person in Ohio to find that he 
ig not free to promote insurrection in Mississippi. Neverthe- 
less, even at the risk of not accommodating any such perverse 
taste, each State of the Union has the right to protect itself 
against domestic violence, and to invoke to that end the friendly 
co-operation, or at least the neutrality, of the United States. 

We shall appreciate the true legal relations of the whole 
question, if we consider a supposition, which has more than 
once heretofore been actual fact, and may be such again. Sup- 
pose that some European government,—whether in the prosecu- 
tion of war,—or induced by hostility of purpose, not yet become 
war, but tending towards it,—or in the spirit of misdirected 
propagandism of its own particular social or political opinions,— 
should undertake to produce revolution or insurrection in the 
United States. Would it, in that case, be the duty, would it 
be the right, of the Government or officers of the Union to aid 
the foreign government in its inimical machinations? To this 
general inquiry, of course, there can be but one possible answer. 
It would be the manifest duty of every officer of the United 
States,—nay, of every officer of each State,—nay, of every citi- 
zen of the United States,—to resist, and to do everything in his 
power to defeat, all such machinations; for every citizen of 
the United States is under engagement, express or implied, to 
uphold and maintain the Constitution. 

In the general contingency supposed, it is quite immaterial 
whether foreign attempts to produce revolution consist of ex- 
hortations to insurrection by word of mouth, that is, the intro- 
duction of emissaries of sedition into the country,—or of ex- 
hortations to insurrection in the form of hand-bills, newspapers, 
or pamphlets. In whatever manner attempted, the thing itself 
would be an act of wrongful or hostile attack on our sovereignty, - 
and on our national and private peace; defensible as an act 
of war on the part of an enemy government, but, otherwise, 
against natural law, against public law, against municipal law; 
and therefore, on all these accounts, requiring to be manfully 
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withstood and counteracted by every sound-hearted and true- 
minded citizen of the United States, and more especially by 
all officers, civil and military, of the Federal Government, from 
the President down to the humblest village postmaster in the 
land. 

The general supposition includes printed, equally with oral, 
exhortations to insurrection. Take now, by itself, the case of 
printed matter of that description. Is it the legal duty of the 
Post Office Department knowingly to circulate such matter? Is 
it the legal duty of deputy postmasters? Or,—reducing the 
general supposition down to its narrowest expression in the 
limited exigencies of the present case,—is a deputy postmaster 
required knowingly to circulate such matter under penalty of 
indictment, removal from office, and disqualification? Is the 
inconvenience, which the foreign government or its emissary 
may suffer, in not being able to effect the free circulation of 
such treasonable matter,—or the inconvenience, which the dis- 
affected person, to whom it was addressed, suffers, in his net 
being able to receive, and to circulate further, such treasonable 
matter,—are these inconveniences to outweigh the inconvenience 
to the whole country, as well as to individuals, of insurrection 
and of civil or servile war? Is that the true construction of 
the act of Congress? I think no legal expositor could hesitate 
to say, No. | 

Now, in what does the general case supposed, with its all but 
self-evident conclusions, differ from the specific case under con- 
sideration? Simply, that any European government possesses 
the sovereign right, as an act of war, to attack us with attempts 
to excite insurrection as well as with cannon,—subject to be 
repelled by the sovereign power of the Union ;—but no citizen 
of the United States possesses legal right to promote rebellious 
acts in any part of the country, whether as against the authority 
of the United States, or of the particular State in which he is, 
or of any other of the States. ; 

I say,—No citizen of the United States has the right, legally, 
to promote rebellion in any part of the country. Of course, 
persons not citizens, residing or living in the United States, 
have no such right. Every person domiciled here is subject to the 
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municipal, as well as the public, law, even though he be an alien, 
and still owe allegiance to some foreign nation with which we 
may happen to be at war. (Wheaton’s Intern. Law, p. 392.) 
Transient aliens again, or commorant ones without domicil, have 
least of all any right to interfere in local questions of political 
institution. And as to aliens generally, their legal condition, 
whilst in the country, differs, in these relations, from that of 
citizens, in the great fact of the former having less rights than 
the latter, since the former are subject, relatively, to many con- 
ventional disabilities, and, besides that, are not constituent parts 
of the national sovereignty. Hence, also, their legal obliga- 
tions are different; for, unlike citizens, they are liable, if the 
public peace call for it, to internment and to executive surveil- 
lance. (Acts of July 6, 1798, and of July 6, 1812; Stat. at 
Large, vol. i, p. 577, vol. ii, p. 781.) And, if apprehended in 
acts against the public peace, they have no claim to the consi- 
deration of traitors: they may be disposed of summarily and 
ignominiously as alien spies. Such is the predicament of aliens 
in the country, who disturb the public peace. If they do this 
from within the jurisdiction of another country, they cannot 
then be punished by us, in their own persons, it is true, because 
they are not within our reach, physically or legally; but, in 
that case, the nation, which harbors them, inflicts on us a public 
wrong, authorizing us to demand sovereign retribution. 

In fine, the proposition may be made universal, to the effect, 
that no person in the United States, whether he be citizen, sub- 
ject, or alien, has the legal right to promote rebellion. 

I speak of legal rights. What natural rights a man may or 
may not have in that relation, is another question,—a question 
of revolution and civil war, quite beyond the scope of questions 
of law under the Constitution. It would avail nothing here to 
go into that question. For, if a citizen of Ohio is to perform 
acts, having the design and tendency to produce insurrection in 
Mississippi, and is to do this in virtue of his presumed natural 
rights of revolution and civil war, then a citizen of Mississippi 
may repel those acts by similar extralegal means. We make 
no progress, in that line of argument, towards the true legal 
intendment of the act of Congress. 
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In the foregoing series of suppositions, we have reasoned out 
a conclusion from the premises of the attempt of a foreign gov- 
ernment, by the use of our mails and post offices, to promote 
insurrection in the United States. But we need not leave the 
country to find equally pregnant illustrations of the assumed 
doctrine. 

We have, in the United States, domestic governments; some 
of which are, in the fulness of strict legal language, subject 
governments, like the Choctaw, Chickasaw, and Creek Indians, 
and others are in a manner pupil governments, being the organ- 
ized Territories in their progress of maturation towards the con- 
dition of States. 

Now, suppose one of these Territories to be occupied by per- 
sons disaffected to the Federal Government; suppose them to 
be for the most part not citizens of the United States; suppose 
them to have a social polity, republican only in name, but in 
fact a theocratic despotism ; suppose that these persons, in anti- 
cipation of future hostilities, are laboring to produce hostile, 
that is, insurrectionary, movements among the frontier Indians. 
In such case, are we knowingly to lend to those persons the 
use, for such objects, of the mails of the United States? Is 
every deputy postmaster bound in law to circulate, knowingly, 
proclamations of insurrection of theirs among the Indians of 
the frontier Territories? It would be absurd to say so. Every 
white inhabitant of those Territories would cry shame! on the 
Government, if it should so misconceive its duties; and all the 
world would say that it was preposterous to misconstrue, to such 
a conclusion, the letter of the act of Congress. 

And shall not the citizens of one of the States of the Union 
be held entitled to the same security from attempts to promote 
Insurrection among them, on the part of their fellow-citizens 
of other States ? 

The public law of Athens divided all other states into evoxovdos 
and sxonovdo, those with which she had engagements of mutual 
obligation, and those with which she had not. As to the latter, 
she was under no constraint of action whatever, everything was 
permissible. (Comp. Thucyd. lib. iii, c. 10 & 68.) 

Such political morality was loose enough; and the wiser 
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faith of modern Europe holds that nations, like men, are sub- 
ject, in their common relations, to the rules of natural right, 
even though not having bound themselves to that effect by 
solemn covenants. To reverse the Athenian doctrine, and make 
the rules of natural right less obligatory because confirmed by 
express compact, would accord as little with the ethical or legal 
notions of Heathendom as of Christendom. No man, possessed 
of right reason, will think of doing this. Of course, no man 
will presume to say that, because he is a citizen of the United 
States, with its constitutional injunctions upon his conscience, 
therefore he is privileged, as the uncovenanted public foe is not, 
to promote insurrection in one of the States, and even to com- 
pel the Federal officers to be his passive instruments in such vio- 
lation of the Constitution. 

On the whole, then, it seems clear to me that a deputy post- 
master, or other officer of the United States, is not required by 
law to become, knowingly, the enforced agent or instrument of 
enemies of the public peace, to disseminate, in their behalf, 
within the limits of any one of the States of the Union, printed 
matter, the design and tendency of which are to promote insur- 
rections in such State. 

And, thus, the present case resolves itself, in the first instance, 
into a preliminary question of unsettled fact. The question is, 
whether the contents of the particular newspaper had for their 
tendency and object to incite insurrection in the State of Mis- 
sissippi. If they had, then it was neither the right nor the 
duty of the Government of the United States to make itself 
the medium of their dissemination, nor was that required of 
its postmasters, either by the language or the spirit of the act 
of Congress. 

After this fundamental preliminary question comes another 
preliminary question of the private rights of the person to 
whom the newspaper was addressed, and of the penal obliga- 
tions of the deputy postmaster of Yazoo City. 

Now, the postmaster’who is accused of wrong, and he, also, 
it would seem, to whom the act of imputed wrong has been 
done, are citizens or residents of the State of Mississippi, and 
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alike subject to its jurisdiction. If the latter party feels ag- 
grieved,,and conceives that the law has been violated by the 
detention of his newspaper, he has the power to institute pro- 
ceedings for redress, both civil and criminal, in the courts of 
their common State or of the United States. Thus, and thus 
only, can it be determined whether the contents of the news- 
paper detained were calculated and designed to incite insurrec- 
tion or not, and whether, in detaining it, the postmaster was 
guilty of dereliction of duty or not, and violation of the act 
of Congress. 

In the present state of the case, therefore, there is, in my 
opinion, nothing for the final action of the Department. The 
Postmaster General may, indeed, say, executively, that, in his 
judgment, the deputy postmaster has erred, or that he has not 
erred; and he may thus decide impliedly the character of the 
printed matter detained, and the legal right or legal wrong 
of detention. But he cannot determine the ultimate question 
of private right between the deputy postmaster and the party 
to whom the newspaper was addressed, nor can he determine 
the question of the deputy postmaster’s penal diability, whether 
on the side of the United States or of the State of Mississippi. 
There is but one lawful way to determine all that. Its deter- 
mination belongs to the courts of law of the proper State or 
Federal district. 

I am, very respectfully, 


C. CUSHING. 
Hon. JAMES CAMPBELL, 


Postmaster General. 
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RATE OF SHIPS OF WAR. 


When the rate of a ship of war has been fixed by statute, it cannot be changed 
by an order of the Department, in so far as to affect the compensation of an 
officer of the Navy. 

ATTORNEY GENERAL'S OFFICE, 
March 3, 1857. 

Str: Your communication of the 7th ult. referred to me 
question of the amount of compensation due to Purser Allison, 
of the Navy, as purser of the Macedonian, during her late 
cruise in the East Indies. 

The compensation of pursers is defined by statute, in so far 
as the same is material here, as follows: 

“In lieu of the pay, rations, allowances, and other emolu- 
ments authorized by existing laws and regulations, the annual 
pay of pursers shall be as follows, to wit: when attached to 
vessels in commission for sea service, they shall receive, for 
ships of the line, three thousand five hundred dollars; for frig- 
ates or razees, three thousand dollars; for sloops of war and 
.steamers of first class, two thousand dollars; for brigs and 
schooners, and steamers less than first class, fifteen hundred 
dollars. * * * ” (Act of August 20, 1842, ch. 206, v Stat. 
at Large, p. 535.) * 

The act proceeds to make provision for the pay of pursers 
at navy yards and on naval stations; allows to them, further, 
‘one ration per day, when attached to vessels for sea service :”’ 
adding, by way of cumulative provision, that the foregoing is 
‘Call the pay, compensation, and allowance,’’ which shall be 
received by them “under any circumstances.” 

Thus, it is clear, the annual compensation of a purser depends 
on the rate or class of the ship, to which he is attached. And 
the precise inquiry is, whether the Macedonian is a frigate or a 
sloop of war. It involves, as matter of fact, the history of the 
Macedonian, and as matter of law, the consideration how and 
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by whom the rate of a ship may be changed, and especially 
whether by the sole act of the Secretary of the Navy. 

The Macedonian, captured on the 25th of October, 1812, by 
the United States frigate United States, under command of 
Commodore Decatur, was at that time a frigate in the Navy of 
Great Britain. She was immediately repaired, and placed in 
commission as a frigate in the Navy of the United States. 

In 1832 an act was passed “to finish the rebuilding of the 
frigate Macedonian,” (iv Stat. at Large, p. 569;) and she was 
rebuilt, with some not material changes of armament. 

In 1852, under the general appropriation for repairs, she was 
repaired, and her armament was then materially changed. 

When captured, her armament consisted of forty-nine guns, 
part eighteen-pounders, and part thirty-two-pound carronades ; 
and when rebuilt, it was forty-six guns, of substantially the 
same character; for which, in 1852, were substituted sixteen 
eight-inch shell guns, and four long thirty-pounders on the gun- 
deck, and two ten-inch shell guns on the spar-deck. She still 
remained a two-decker, with guns on each deck, not being 
razeed in that respect; and although her bulwarks were lowered, 
yet her masta and spars were lengthened. Her complement of 
men, prior to this change, was 386, and 806 afterwards. 

Down to this time, the Macedonian had been classed as a 
frigate, according to her designation in acts of Congress. Now, 
it would seem, and since that change, the Department rates 
her as a sloop of war, (see Navy Register of 1857, p. 105;) or, 
according to the subsisting “Table of Allowances,” promul- 
gated in 1854, as a razee sloop. But the Macedonian has not 
been disrated by any act of Congress. 

Mr. Allison disputes the legality of this act of the Depart- 
ment. He contends that the Macedonian continues to be a 
frigate in fact, notwithstanding the late changes in her equip- 
ment and armament, and a frigate in law, notwithstanding the 
orders of the Department. The written arguments on the 
subject, filed by him, are full of instruction, and present, with 
ability, the considerations pertinent to the subject. 

What is the Macedonian in point of fact,—a frigate, or a 
sloop of war? The Department seems itself to have had some 
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doubt on the subject; since, in the “ Tables,”’ it ascribes her to 
@ new Class, that of “‘razee sloop,’’ implying that she has the 
same relation to a frigate that a razee frigate has to a ship of - 
the line. Bnt “‘razee sloops’’ are not mentioned by the act 
defining the pay of pursers or other officers of the Navy. 

Hence, in the order of the Department adopting the “ Table 
of Allowances,” (July 20, 1854,) care is taken to say that ‘“‘ the 
term ‘razee sloop,’ is used in the tables for convenience, and 
is not to be understood as a ‘razee’ contemplated by the act of 
Congress, approved August 26, 1842.’ Clearly not; for the 
“razee’’ of the act is a ship of the line cut down to a frigate. 

Dealing with the question as one of fact, we shall have to 
come to definitions. ‘A frigate,’’ says Webster, ‘is a ship of 
war of a size larger than a corvette or sloop of war, and less 
than a ship of the line: usually it has batteries on two decks, 
the spar-deck and the one below it, or main-deck, on which is 
the principal force.’’ According to this, the Macedonian is a 
frigate still; for she has two decks, with her main armament 
on the lower or gun deck. 

To the same effect is the incidental definition of a frigate in 
the recent authoritative work of Commander Dahleren on 
“Shells and Shell-Guns,”’ where a frigate is spoken of as being 
a ship which “carries her battery on two decks, one being un- 
covered” (p. 427). That description also comprehends the 
Macedonian. 

On the other hand, the ordinary description or definition of 
a corvette, which, if not identical with, is larger than, a sloop 
of war, supposes that she is a ship “ mounting all her guns on 
a single or flush deck.”” (Comp. Miles’ Eng. Naval Science, p. 
38 and 67.) In the same sense, Edye says that no ship with 
two armed decks is a corvette or sloop. (Equipment of Vessels 
of War, p. 24.) 

The change in the rate of the Macedonian assumes, of course, 
some criterion of class apart from the question of the number 
of decks and the disposition of armament; it being, we may 
suppose, either the number of guns, or the complement of men. 

In truth, the assumed rate seems to stand on the change of 
guns alone, without regard to the number of decks, or the dis- 
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position of the armament, or the number of men, as defined by 
an article of the “System of Orders and Instructions,’’ of Feb- 
ruary 15, 1853, in these words: 

‘“‘ Chap. ii, Rates of Vessels of the Navy, Art. 1. The ships 
and vessels of the Navy shall, for regulating commands and the 
pay of pursers, be rated as follows: 

‘‘1, Ships of the line, mounting over seventy guns. 

“‘2, Frigates or vessels mounting over twenty-four and less 
than seventy guns, and steam vessels whose established comple- 
ments exceed 250 persons. 

‘3. Sloops mounting over 14, ai not more than 24 guns, 
and steamers of the first class, whose established complements 
are not less than 75 nor more than 290 persons. 

‘¢4, ‘Small vessels,’ embracing all vessels of not more than 
14 guns, and steamers of less than first class, having established 
complements not to exceed 75 persons.” 

Here, the number of men 1s applied to distinguish the class 
of steamers, but not in any case that of other vessels, whose 
rate is made to depend wholly on the number of guns. And 
yet, when we take into view the fact that the strength of a 
battery depends on the size of the guns, as well as their num- 
ber,—and when we consider the modifications in this respect 
. which naval armaments are undergoing,—we shall see and con- 
clude that the mere number of the guns is but an imperfect 
criterion of the rate and force of a ship of war. (Report of 
Secretary of Navy, December 1, 1856, Exec. Docts. 3d ses. 
Thirty-fourth Congress.) 

On the other hand, while it must be admitted, if we discard 
the criterion of two decks and armament distributed between 
them, that we have no precise line of distinction between frigate 
and sloop left, still the single fact of two decks is itself insuff- 
cient to indicate satisfactorily a ship’s actual size and efficiency. 

In truth, assuming guns to be of but one possible calibre, 
form, and use,—and assuming all other things equal,—the 
range, which remains for each rate or class, by reason of diver- 
sity in the number of guns, renders all definitions of the fact 
more or less arbitrary; and they are of course rendered still 
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more so, when we take in all the other diversities in the con- 
struction, armament, and equipment of ships of war. 

In so far as regards the compensation of pursers, the ques- 
tion of the number of men would seem to be quite as important 
at least as that of the number of guns; and the complement 
of the Macedonian, though now less than that of most frigates, 
appears still to be greater than that of any recognised sloop in 
the service of the United States. 

Thus we perceive how it was that the officers, who prepared 
the “ Table of Allowances,” not satisfied to call the Macedo- 
nian a “sloop” merely, called her a razee sloop. Yet she has 
not been razeed in the ordinary sense of the term, which implies 
a lessening of the number of decks. In this way, the Inde- 
pendence was converted into a frigate, and the John Adams 
into a sloop; as, by the restoration of a deck, the John Adams 
was reconverted into a frigate. The hull of the Macedonian has 
not been changed, nor anything else in her of internal structure 
or of general fabric, which commonly distinguishes a frigate 
from a sloop. The lowering of her bulwarks hardly sufficed to 
_ constitute a razee. Indeed, the authors of the ‘ Tables,’’ in 
classing the Macedonian as a ‘“‘razee sloop,’’ cannot have 
intended that expression as necessarily implying actual change 
of size; for they comprehend in the same class the steam frigate 
Powhatan. 

On the whole, if the question to be determined were one of 
mere fact, it would be difficult to point out what particularity it is 
in the build, the equipment, or even the armament of this ship, 
which, she having been at one time a frigate in fact, has converted 
her into a sloop in fact. And yet the rule of logic and of law 
is all but universal, which requires affirmative considerations to 
prove change of an established condition. 

This determination of mere fact becomes material, if we 
regard the question in the light of the statute fixing the pay 
of pursers. It was the intention of the law, undoubtedly, to 
fix definitely the compensation of pursers, not only as against 
any capability of enlarging it on their part, but also as against 
any discretion over it on the part of the Executive. This it 
undertook to effect by referring the pay to classes of vessels by 
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name, which implies that the names adopted had at the time 
a received signification in fact, which signification constitutes 
the legal meaning of the language, now as well as then. If it 
were otherwise, it would be in the power of the administrators 
of a law, by means of new definitions, utterly to defeat all the 
purposes of the legislator. Thus, in the present case, if the 
application of the names of the statute is at the discretion of 
the Department, then the rate of compensation of pursers is 
at its discretion. Such cannot be the presumed intention of 
Congress. 

In order to ascertain their intention satisfactorily, we must, 
it seems to me, look a little deeper into the subject, and scan 
it in other relations, and more especially that of the regulative 
powers of the Department. - 

The pertinent regulation of the “System of Orders,” as 
heretofore quoted, is inoperative of course, for the general 
reasons which impelled me, on a former occasion, to decide that 
the “System of Orders,’ of which it is a part, is null in the 
totality, for want of power in the President thus to change the 
statute or other existing regulation for the government of the 
Navy. (See Opinion of April 5, 1858, Ante, vol. vi, p. 11; 
also Opinion of January 31, 1857, Ante, p. 337.) 

Has the Executive, then, no power to determine the class or 
the rate of the various ships and vessels of the Navy ? 

I reply, first, that the Navy Department may undoubtedly 
do this for certain purposes, as illustrated by the “ Tables of 
Allowances,” and your order thereon; which have been referred 
to already in other relations, and require now more deliberate 
consideration. 

In the ‘“‘ Tables,’’ we have a “ classification’’ for all the ves- 
sels of the Navy, as follows: 

(1) ‘Ships of the line,—Delaware and class. 

(2) ‘Frigates and screw steamers, first class,—St. Lawrence, 
Wabash, and class. 

(8) “ Razee sloops, and side wheel steamers, first class,— 
Macedonian, Powhatan, and class. 

(4) ‘‘ Sloops, first class, side wheel and screw steamers, second 
class,—Portsmouth, Saranac, San Jacinto, and class. 
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(5) ‘Sloops, second class, and screw steamers, third class,— 
Vandalia, Princeton, and class. 

(6) Sloops, third class,—Preble and class.’’ 

Now, omitting for the present all remarks regarding the 
steamers in this classification, let us note some points in it as 
respecta other vessels. | 

It is not the statute classification, used i in regulating the pay 
of pursers; for it not only divides ‘‘ sloops’’ into several classes, 
but it interposes a new class with a new name, betwixt sloops 
and frigates, to wit, ‘‘ razee sloops.”’ 

It does not rate the Macedonian as a “sloop” in the same 
class with the Portsmouth, an admitted sloop by build, name, 
and rate; but places the Macedonian in a superior, though a 
novel clase,—that of “razee sloops.”’ 

Finally, the objects of this classification are defined in your 
order adopting it. After saying, as above quoted, that the 
term ‘“‘razee sloop” is not the razee of the act of Congress,— 
which razee was an admitted frigate, the Independence, and 
the only one in the service,—you add: ‘ The classification of 
ships adopted in the tables is to govern only so far as equip- 
ments apd complement are concerned: it will in no case affect 
pay and emoluments.”’ 

Thus, here, in the particular case, there was positive exclusion 
of conclusion as to “‘ pay and emoluments.”” Why? Is it not 
because they are matters of legislation, not of departmental 
regulation? You might, as you conceived, reclassify the ships 
of the Navy, in so far as concerns discretionary matters of 
‘equipments and complement,” but not so as to affect the 
statute-matters of “pay and emoluments;” in which, as it 
seems to me, you judged rightly, both as to conclusion and as 
to exclusion. 

If, in this your order, instead of regulating the application 
of its classification to pay and emoluments, you had expressly 
declared that it was for the purpose of “regulating commands, 
and the pay of pursers,” then it would have been the very case 
of the regulation, which reclassifies frigates and sloops with 
exclusive reference to the criterion of the number of guns. 
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Has the Department power to do this, in face of existing acts 
of Congress ? 

Those acts gave to the Board of Navy Commissioners autho- 
rity to prepare Navy regulations, having legal effect when 
approved by the President, and to alter and revoke the same ; 
one of the primary objects of which, as the statute expresses 
it, was “‘for securing uniformity in the several classes of ves- 
sels.” (Act of February 7, 1815, iii Stat. at Large, p. 203.) 
But the power thus conferred was taken.away in 1842, (Act 
of Aug. 31, 1842, v Stat. at Large, p. 579,) and has not been 
granted to the Secretary of the Navy by any preceding or sub- 
sequent statute. 

Even if such authority were possessed by. the Secretary of 
the Navy, as it is by the Secretary of War, still that authority 
could not reach to the extent of contradicting or undoing what 
had béen declared or done by statute: which it must, in order 
to disrate, for the present purpose, any of the frigates in the 
Navy. 

It is the established course of legislation of the United 
States to designate the rate of ships of war, when authorizing 
their construction, adoption, or alteration. All such ships have 
a statute rate or classification, for statute purposes. So it is, 
at least, with the sail-ships of the Navy. 

As to the steamships of the Navy, the size and rate were, 
in the first instance, left to the discretion of the Department. 
(Act of March 3, 1839.) It exercised and exhausted that dis- 
erction. Since then, the acts authorizing the construction of 
steamships have designated their class. (See acts of March 3, 
1847; April 6, 1854; March 3, 1857.) But for this, and the 
statute purposes connected therewith, there would be little sense 
in distinguishing steamers as frigates and sloops, as may have 
been already inferred from the fact that the “ System of Orders” 
does not attempt to classify steamers by the number of their 
guns, and that the “Table of Allowances’ reclassifies them 
with reference chiefly to the disposition of their mechanical 
- means of movement. Indeed, the introduction of steamers 
into the naval service constitutes as great a change from the 
previous state of things, as that did when substituted for the 


TO THE SECRETARY OF THE NAVY. oll 


Rate of Ships of War. 








galleys of the middle age and of antiquity, and produces cor- 
respondent confusion of nomenclature. 

But, of all this, Congress has jurisdiction, which it exercises 
in its constitutional discretion. It has affixed to certain ships 
of the Navy, as for instance the Macedonian and Constellation, 
by express names, the rate of frigates, and to others the rate 
of sloops; which rates, it seems to me, bind you in so far as 
they are employed by the statutes for any statute object, such 
as the measure of pay, although they may not for other objects, 
which the statute leaves to the discretion of the Executive. 

In general, and as the apparently settled legislative policy 
of the Government, Congress reserves to itself the power of 
designating the character, as well as the number, of the ves- 
sels of the Navy. 

The statute designation, in the present case, if not mathemati- 
cally exact, seems to be a nearer approximation to exactness 
than the substitute designation. The smaller frigates in our 
service do not differ so much from the largest in force, as the 
smallest rate (70 guns) does from the largest in the class of 
ships of the line. If it were otherwise, however,—if the name 
of frigate, as applied to the Macedonian, and to ships of her 
tonnage and armament, were wholly inappropriate,—and if there 
be reasons of foreign policy to suggest the inexpediency of the 
present designations,—still, for statute purposes, they must re- 
main so long as it is the pleasure of Congress. 

Our legislative nomenclature contains greater anomalies than 
this, if it be anomaly, and employs terms of military classifi- 
cation of admitted singularity, not to say impropriety. It per- 
sists in calling an admirgl in our naval service a captain, and 
measuring pay by that scale. It continues to designate the 
commanding general of the land forces by a staff, or at least 
a secondary, title, while it ascribes the name of regiment and 
the rank of colonel to a mere battalion and its commander. 
Congress may change all this, if it will: it exceeds the power 
of the Executive. - 

If the conclusion, to which my mind has come, be inconve- 
nient in any respect, either as regards the pay of pursers in 
some cases, or in foreign relations,—that is, if the provisions 
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of statute interfere with what is convenient in such cases,— 
there is abundant remedial power in Congress. 
I have the honor to be, very respectfully, 
C. CUSHING. 
Hon. James C. Dossin, 
Secretary of the Navy. 


INTERNATIONAL SUBMARINE TELEGRAPH. 


Consideration of the legal effect of certain provisions of a bill entitled * An 
Act to expedite Telegraphic Communication for the uses of the Government.” 


ATTORNEY GENERAL’S OFFICE, 
March 3, 185T. 


Srr: I have examined, as required by you this morning, the 
bill, which has passed the two Houses, entitled “‘ An act to expe- 
dite telegraphic communication for the uses of the Govern- 
ment in its foreign intercourse,” for the purpose of considering 
the question of the legal effect of certain of its provisions. 

The substantive enactment of the bill is in the following 
words :—‘* That the Secretary of State, in the discretion and 
under the direction of the President of the United States, may 
contract with any competent person, persons, or association, 
for the aid of the United States, by furnishing not exceeding 
two ships, in laying down a submarine cable to connect existing 
telegraphs between the coast of Newfoundland and the coast 
of Ireland, and for the use of such submarine communication 
when established by the Government of the United States, on 
such terms and conditions as shall seem to the President just 
and reasonable, not exceeding seventy thousand dollars per 
annum, until the net profits of such person, persons, or asso- 
ciation, shal] be equal to a dividend of six per cent. per annum, 
and then not exceeding fifty thousand dollars per annum for 
twenty-five years.” | 

The provisions of the bill thus far are sufficiently explicit 
and intelligible. They are permissive, not mandatory. They 
empower the Secretary of State to do certain things for the 
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behoof of the United States, but do not command them to be 
done; and whether they shall be done or not rests in the abso- 
lute discretion of the President. Whatever there is in the bill 
of limitation, in that respect, regards only the amount of direct 
aid to be furnished by the United States. 

The main fact is, a contract with any competent person, that 
the Government shall furnish the temporary use’ of two ships 
and a yearly subvention in money to aid in laying down and 
maintaining a submarine telegraphic communication between 
the coast of Newfoundland and that of Ireland, in considera- 
tion of which the Government is to have the use of the same, 
on reasonable conditions, to be determined by the President. - 

There is also provision in the bill that such contract, if made, 
may be terminated after ten years, if such be the will of Con- 
gress. 

Immediately following the main enactment is a series of pro- 
visoes in the following words: 

‘‘ Provided, That the government of Great Britain shall, 
before or at the same time, enter into a like contract for shigsé 
purposes with the same person, persons, or association, and 
upon terms of exact equality with those stipulated by the 
United States: And provided, That the tariff of prices, for the 
use of such submarine communication by the public, shall be 
fixed by the Secretary of the Treasury of the United States 
and the government of Great Britain, or its authorized agent: 
Provided further, That the United States and the citizens 
thereof shall enjoy the use of the said submarine telegraph 
communication for all time, on the same terms and conditions 
which shall be stipulated in favor of the government of Great 
Britain, and the subjects thereof, recognising equality of rights 
among the citizens of the United StateS in the use of said sub- 
marine communication, and the lines of telegraph which may 
at any time connect with the same at its terminus on the coast 
of Newfoundland, and in the United States, in any contract so 
to be entered into by such person, persons, or association, with 
that government: Provided further, That the contract to be 
made by the British government shall not be different from 
that already proposed by that government to the New York, 
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Newfoundland, and London Telegraph Company, except such 
provisions as may be necessary to secure to each government 
the transmission of its own messages by its own agents.”’ 

It is this proviso and the previous one on the same point, 
the significance of which constitutes the object of inquiry. 
Though not standing in juxtaposition in the bill, they need to 
be so considered here, because the question is of their particular 
relation to one another and to the principal enactment. 

Looking at the substantive enactment, and the first of the 
two provisoes, which is the one most intimately associated in 
place, if not in meaning, with that enactment, it would seem 
that the effect is to require the standard contract to be made by 
the United States; since the conditions of the contract of the 
United States lie in the mere discretion of the President. The 
conditions of a contract, made or to be made by Great Britain, 
might not be such as to receive the President’s approbation. 
But, on the other hand, they might be such, or, if not, he might 
require that they should be; and, without that, no contract for 
the United’ States can be made. For, as we have already seen, 
that is the starting point of the proposed law; and whether 
there shall or shall not be any contract, is a matter which Con- 
gress has not undertaken to decide itself, but has left it to the 
President, in his discretion, to decide. It is plain, therefore, 
that if the last proviso contains anything incompatible with the 
main enactment and its particular proviso, then, no contract 
can or will be made, and the law will, of course, remain without 
execution, in so far as regards the United States. 

It is inconvenient to have acontract, or proposed contract, 
incorporated in this way, by simple reference, in the body of a 
legislative act. And that difficulty would be insuperable here, 
if, on comparison of this particular proviso with the others, it 
should be found to override them, and to exercise controlling effect 
as respects them or the main enactment. But the proviso under 
review cannot, as it seems to me, have any such operation. 

By the leading proviso, Great Britain is to enter into a like 
contract with ours, and upon terms of exact equality with those 
stipulated by us, that is, exact equality of benefits, at least, in 
so fur as we are concerned, without, perhaps, excluding the pos- 
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sible construction of greater burdens in the premises being 
borne by Great Britain. 

As to the tariff of prices for the use of the proposed tele- 
graphic communication, whether as respects the Government of 
the United States or their citizens, equity of arrangement is 
secured by the second proviso, according to which the Secretary 
of the Treasury is to fix the prices, in conjunction with some 
agent of Great Britain. Of coursg, it is quite immaterial what 
prices, if any, are mentioned in the proposed contract of the 
last proviso: those must yield perforce to the will of the Sec- 
retary of the Treasury. 

In fine, what the contract of the United States shall be, its 
tenor and its terms within the maximum limit of the appropri- 
ation, depends on the President. His duty will be, in confor- 
mity with the main enactment and general -legal effect of the 
bill, to see that, in the comparison of our contract and the co- 
ordinate contract to be made by Great Britain, there be nothing 
to the relative disadvantage of the United States. All the 
provisions of the bill relating to him are but authoritative. The 
authority conferred on him is to direct a contract, on satisfac- 
tory terms and with relative equality, for the United States. 
And, in my opinion, if the last proviso contradicts these prem- 
ises, it must, in so far, give way,°or else prevent the making of 
any contract by the Secretary of State. 

I have the honor to be, 
Very respectfully, 


C. CUSHING. 
To the PRESIDENT. 





CALIFORNIA LAND CLAIMS. 


ae setting forth the conclusion and the legal effect of the revision of pri- 
vate land claims in Califarnia by the Attorney General. 


ATTORNEY GENERAL’S OFFICE, 
March 4, 1857. 


Sir: : I have the honor to report, that the determination of 
all the cases of private land claim in the State of California 
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has now been completed, in so far as that duty was devolved, 
by law, on the office of Attorney General. (See Circular of 
April 2, 1856. Ante, vol. vii, p. 672.) 

The cases divided themselves, in the first place, into two 
great classes, namely, those confirmed and those rejected by 
the Commissioners. 

All the cases of the first class, five hundred and fifteen in 
number, which stood under appeal by the United States, have 
been carefully examined, either by myself directly and exclu- 
sively, or by the assistance of competent persons, with revision 
on my part, and consequent official responsibility. The result 
has been to dismiss the appeal by the United States in four 
hundred and thirty-four cases, and to leave eighty-one to be 
prosecuted further in the proper District Court, or in the Su- 
preme Court, as to justice may appertain. 

As to the cases, two hundred and seventy-eight in number, 
of claims rejected by the Commissioners, and appealed by the 
party claimant, it was only requisite for me to examine such as 
might have undergone retrial in the District Court, and been 
there confirmed. All such cases were, of course, considered 
and disposed of on the question of appealing or not to the 
Supreme Court. 

I deem it material to say th&t, in my view, the action of the 
Attorney General in deciding the question of appeal or non- 
appeal, whether from the Commissioners to the District Court, 
or from the District Court to the Supreme Court, is executive 
in its nature, not judicial. It may have happened to me, by 
error of judgment, to dismiss a case which ought to have been | 
appealed, or to continue the prosecution of an appeal which 
ought to have been dismissed :—to the prejudice, in the latter 
alternative, of the party claimant, and, in the former, that of. 
the United States. I desire, in all the cases, therefore, to have 
my determination regarded as an.administrative act, not as a 
legal decision. It makes disposition of the particular case 
executively, but, in so doing, adjudicates definitively no general 
question of law, and is not to be taken as the foundation of a 
rule, or as the settling of an obligatory precedent, to be quoted 
as such in future proceedings before courts. 


TO THE PRESIDENT. 517 


California Land Claims. 





In several opinions of this office, the distinction here indi- 
cated has been made to appear. (See Opinions of September 
18, 1855, and October 15, 1855, ante, vol. vii, pp. 491 and 550.) 
The administrative question, which, by the general law, apper- 
tains to some other Department of the Government, was in- 
trusted, by special statute, to the Attorney General, in so far 
as regards the regular progress of appeal from the Commis- 
sioners to the District Court, and from the latter to the Supreme 
Court. But the legal nature of the duty was not changed by 
its transfer to the Attorney General. It remained an executive 
act, having all the effects of such an act, and no other, as the 
same are explained in previous opinions, especially that of May 
29, 1856, (ante, vol. vii, p. 698,) and that of January 6, 1857, 
(ante, p. 296.) 

At the same time, it is proper to say here, that, in the course 
of the careful investigation which all the cases received, elabo- 
- rate memoirs, discussing a8 well questions of law as of fact, were 
prepared, in leading cases, by the accomplished and learned 
- jurists, who, under a special provision of law, (Act of August 
18, 1856, xi Stat. at Large, p. 102,) assisted the Attorney 
- General in this respect. These valuable memoirs remain, of 
course, on file in this office, for the future information of Gov- 
ernment; and copies of them have been transmitted to the 
proper district attorneys, to guide them in the preparation of 
cases for trial in the District Court. 

It is matter of sincere satisfaction to me that this branch of 
‘the public business,—a branch, of special and exceptional in 
character, and of great responsibility, as involving all the land 
titles of the State of California,—that this, which in effect 
commeneed on the 3d of March, 1853, has reached its conclu- 
sion the present day, that-is, in the comparatively brief term 
of but four years, and in the course of one and the same ad- 
ministration of the Federal Government and of the office of 
Attorney General. 

I am, very respectfully, 
ae C. CUSHING. 
To the PRESIDENT. 
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[The following papers are not official, but are printed here because of their 
intimate connexion of matter with that of some of the official opinions. ] 


FOREIGN EXTRADITION. 


Statement of the subsisting treaties between the United States and foreign 
governments for the extradition of fugitives from justice. 


2 WASHINGTON, 
July 26, 1855. 

I. The United States have entered into stipulations of mutual 
extradition of fugitives from justice, with the governments, and 
for the crimes, hereinafter mentioned, namely : 

1. Great Britain.—Treaty of August 9, 1842 (Stat. at Large, 
vol. viii, p. 576). Crimes covered by the treaty,—Murder, 
piracy, arson, robbery, forgery, utterance of forged paper. 

2. France.—Treaty of November 9, 1843 (Stat. at Large, 
vol. viii, p. 582). Crimes,—Murder, attempt to commit murder, 
rape, forgery, arson, and embezzlement by public officers when 
punishable with infamous punishment. 

Also, France.—Treaty of February 24, 1845 (Stat. at Large, 
vol. viii, p. 617). Crimes,—Robbery, burglary. 

3. Hawaiian Islands.—Treaty of December 20, 1849 (Stat. at 
Large, vol. ix, p. 981). Crimes,—Murder, piracy, arson, rob- 
bery, forgery, or the utterance of forged paper. 

4, Prussia and certain other states of the German Bund, viz.: 
Saxony, Electoral Hesse, Grand Ducal Hesse, Saxe-Weimar- 
Eisenach, Saxe-Meiningen, Saxe-Altenburg, Saxe-Coburg- 
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Gotha, Brunswick, Anhalt-Dessen, Anhalt-Bernburg, Nassau, 
Schwarzburg-Rudolstadt, Schwarzburg-Sondershausen, Wal- 
deck, Reuss elder and junior, Lippe, Hesse-Homburg.—Treaty 
of November 16, 1852 (Stat. at Large, vol. x, Treaties, p: 98). 
Crimes,—Murder, assault with intent to commit murder, piracy, 
arson, robbery, forgery, utterance of forged papers, fabrication 
or circulation of counterfeit money, whether coin or paper money, 
embezzlement of public moneys. 

5. Bavaria.—Treaty of September 12, 1853 (Stat. at Large, 
vol. x, Treaties, p. 174). Crimes the same as in the treaty with 
Prussia. | 

6. Hanover.—Treaty of January 18, 1855, not yet inserted 
in the laws. Crimes the same as those described in the treaties 
with Prussia and Bavaria. 

I believe the foregoing enumeration comprises all the treaties 
of this class now in force. 

7. Wurtemburg, Bremen, Mecklenburg-Strelitz, Mecklen- 
burg-Schwerin, Oldenburg and Schaumburg-Lippe.—The trea- 
ties with Prussia, Bavaria and Hanover, each stipulate that any 
other state of the German Bund may accede. This accession 
has been made by the four above-mentioned states. (Statutes 
at Large, vol. x, Treaties, p. 104.) 

All the treaties of extradition between the United States and 
foreign governments are defective as to the enumeration of 
crimes, in these respects, viz: 

1. Crimes are inserted or omitted in a given treaty, without 
regard to their relative importance. 

2. Crimes are inserted in some treaties,and omitted in others, 
without regard to any rule. | 

3. Cases occur in each treaty of crimes imperfectly described, 
with irregularity of imperfection. 

There is no limitation by treaty of time after the commission 
of the crime, within which extradition must be demanded. This 
point, not being defined by the treaties, depends upon the law 
of each country; for instance, we may demand from Great 
Britain extradition for any of the crimes specified, so long as 
the criminal continues subject to indictment in the United 
States. 
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Regarding the document requisite, in order to obtain extra- 
dition,—that depends on the law of each country. We may 
take the provisions of the law in Great Britain and the United 
States as a sufficient indication of what is needed in France 
and Germany. 

Thus, in the United States, the law requires that the alleged 
fugitive shall be arrested upon a warrant issued by a proper 
magistrate, who shall hear and consider the question of the 
criminality of the party, upon such lawful evidence as suffices 
for the same purpose in ordinary trials, in the State or Terri- 
tory where the examination takes place. See act of Congress — 
of August 12, 1848 (Stat. at Large, vol. ix, p. 302). 

As to course of procedure, it is usual to begin with a com- 
plaint and a judicial finding of the crime in the country making 
the reclamation, and in the manner prescribed by its own laws 
of criminal justice. 

The demand has to be made through the channel of the exe- 
cutive authorities of each government. Thus, the Minister of 
Great Britain applies to the Secretary of State of the United 
States, and then the applicant is authorized to take the case 
before a magistrate of the country, who arrests and examines; 
and, if such magistrate reports to the Secretary of State that in 
his opinion the party is guilty, an order for his extradition is 
issued in the name and by the authority of the President. A simi- 
lar course is pursued when we make demand on Great Britain. 

The convénient and usual method of action is, for some police 
officer or other special agent, after obtaining the proper papers 
in his own country, to repair to the foreign country, carry the 
case through with the aid of his minister, receive the fugitive, 
and conduct him back to the country having jurisdiction of the 
crime. 


C. CUSHING. 
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TEXAS COLONIZATION GRANTS. 


Consideration of the constitutional force and effect of certain constitutional and 
legislative acta of the State of Texas in relation to colonization land grants 
made by the Republic of Texas. 


WASHINGTON, 
October 1, 1855. 


Tue Republic of Texas, by legislative act of February 4, 
1841, empowered the President of the Republic to contract with 
W. S. Peters, Daniel J. Carroll, Alexander McRea, Rowland 
- Gibson, Robert Espie, Wm. H. Oldmixon, Daniel Spillan, 
Robert Hume, John Salmon, W. Byrne, Henry Richards, 
Robert D. Stringer, W. C. Peters, John C. Bansemer, John 
Peters, W. Scott, Phineas J. Johnson, H. J. Peters, T. Cragg, 
and Samuel Browning, collectively, for the purpose of colonizing 
and settling a portion of the vacant lands of the Republic; said 
contract to be executed within three years, and subject to many 
other conditions prescribed by the act. 

Among other things, the act requires all the expenses of the 
colonization to be defrayed by the empresarios. 

In consideration of this and of other conditions imposed on 
the empresarios, the President is authorized to stipulate to 
allow to them, as “a compensation for their services, and in 
recompense of the labor and expense’’ attendant on the enter- 
prise, ten sections for every hundred families, and ten half- 
sections for every hundred single men, introduced and settled 
by them. 

Moreover, the President is empowered to set apart and re- 
serve a definite portion of the public domain, for the purposes 
of the contract. 

In virtue of this act, on the 30th of August, 1841, the Presi- 
dent of the Republic made the proposed contract with the par- 
ties enumerated in the act, who engaged to introduce and settle 
six hundred families within the three years. . 

In one of the articles of the contract, the President designates, 
assigns, and sets apart a certain described tract of land, for the 
use of the parties and the settlement of the intended colony. 

On the 9th of November, 1841, the same parties entered into 
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supplementary contract, by which the empresarios engaged to 
introduce two hundred additional families, and the boundaries 
of the tract of land set apart were enlarged. ° 

On the 26th of July, 1842, a further contract was made be- 
tween the President of the Republic and Horace Burnham, as 
agent for and in behalf of Wm. S. Peters and his associates in 
the contracts previously above described. By this contract 
some alteration is made of existing engagements in the sense 
of benefit to the empresarios; and they, on the other hand, 
agreed to survey alternate sections of land for the benefit of 
the Republic. 

Anterior to the expiration of the stipulated terms of this con- 
tract, namely, on the 16th of January, 1843, the Republic of 
Texas passed a legislative act, in the form of 8 joint resolution, 
modifying the first act on the subject. Its modifications are 
important, as follows: 

1. It refers in a preamble to the previous act and the con- 
tracts made under the same. 

2. It provides that the President of the Republic may agree 
to such modifications of the subsisting contracts, and make such 
further engagements with the parties, or with their assigns or 
legal representatives, as he shall deem for the benefit of the 
Republic, and as shall be consistent with the said act of 30th 
August, 1841. 

3. It empowers him to extend the limits of time of execution 
to five years from the Ist of July next thereafter, and also to 
enlarge the limits of the colony. 

4, It authorizes the empresarios to introduce any number of 
families not exceeding ten thousand. 

5. It requires that not less than two hundred and fifty fami- 
lies be introduced in each year. 

6. It authorizes and requires the President to make the title 
and conveyance, in behalf of the government, to the empresa- 
rios, their assigns or legal representatives, and also through 
them to the colonists, of sections of the public domain, accord- 
ing to the rights of the empresarios and the colonists under the 
contracts and the law. 

7. It calls for a payment of a certain sum of money into the 
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public treasury by the parties on their receiving the title to 
each alternate section from the government. 

8. Finally, it provides that, in case of failure to perform on 
the part of the empresarios, they shall only be affected pros- 
pectively, anything in the aforesaid act or contracts to the con- 
trary notwithstanding. 

In virtue of this joint resolution, the President of the Repub- 
lic, on the 20th of January, 1843, made a new contract with 
the same parties, represented by Daniel J. Carroll, Charles F. 
Mercer, Thomas J. Mawe, Martin Stutely, and Sherman Con- 
verse, as the lawful assigns and legal representatives of the ori- 
ginal empresartos. 

This contract repeats many of the clauses of the previous 
contracts, and, in addition to the things specially mentioned in 
the joint resolution, it contains the following new provisions: 

1. In addition to surveys of sections for themselves and 
their colonists, they agree to survey alternate sections for the 
Republic. 

2. It is conditioned that while the Republic is to convey to 
the empresariog a section for each family, or half-section for 
each man settled, they will convey to each colonist such portion 
thereof as may be agreed between the contractor and the colo- 
nist, not less than a quarter-section. 

8. The government stipulates to, make to the contractors a 
full and absolute title to each section or half-section, as the case 
may be, from time to time, on their exhibiting to the Commis- 
sioner of Public Lands evidence of their having surveyed such 
sections or half-sections, and built or caused to be built a num- 
ber of cabins, and introduced settlers thereon; and also to 
make a full and absolute title to the contractors of the ten 
agreed premium sections or half-sections, from time to time, so 
fast as one hundred colonists shall have been settled in the 
colony. 

4. It stipulates that all vacant lands lying within certain 
defined territorial limits are designated and set aside to be set- 
tled and appropriated under the act, and shall remain and be 
held subject to be so settled and appropriated by the con- 
tractors, until the expiration of the contract, at which time 
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such of the lands within those limits, as shall not have been 
conveyed to or acquired by the parties, or appropriated under 
the provisions of the contract, shall revey to the domain of the 
Republic. 

5. The government engages to provide additional tracts of 
land for location, if the same shall be needed. . 

6. It is agreed that, on certain conditions, the contractors 
shall have the right of pre-emption, at stipulated price, in the 
alternate sections to be surveyed for the use of the government. 

T. If the parties cannot obtain an act of incorporation from 
the Congress of the Republic, it is agreed that the title may be 
made either to a trustee on their behalf, or to the parties direct, 
as they shall desire. 

Meanwhile, the enterprise and settlement had come to be 
designated in common parlance as “ Peters’ Colony ;’’ and the 
contractors had complied with their engagements, and intro- 
duced many settlers, without having received the stipulated 
patents from the Republic of Texas, when that Republic 
entered this Union, and proceeded to legislate and act under a 
new constitution of government as one of the United States. 

In this condition of things, the State of Texas passed an act 
on the 21st of January, 1850, which secured to all actual set- 
tlers in Peters’ Colony, who had settled therein previous to the 
terminating day of the contract of 1843, a section or half-sec- 
tion of land, as the case might be, conflicting in fact with tho 
contract-rights of the contractors, but making no mention of 
them, except in the following provision : 

“Sec. 15. That nothing herein contained shall be construed 
so as to place the contractors of said colony in a better or worse 
condftion, in regard to the State of Texas, than they would be 
if this act had not been passed.” 

Next comes a legislative act of the State of the 10th of Feb- 
ruary, 1852, which, with a supplementary act of the 7th of Feb- 
ruary, 1853, professes to determine and fix the relations of the 
contractors and of the State as follows: 

1. It is entitled “‘ An act relating to lands in Peters’ Colony.” 

2. Its preamble sets forth the acts of 1841 and 1843, and the 
contracts of 1841, 1842, 1843; it states that the contractors, 
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their heirs and assigns and legal representatives, have organized 
themselves, by articles of association, into a company, known 
and designated by thename and style of “ The Texan Emigra- 
tion and Land Company ;”: and then proceeds to say: 

“© And whereas, It is proposed that said company shall relin- 
quish to the State of Texas all the rights and interests accru- 
ing and belonging to them by the contracts aforesaid, except 
such rights and interests as are hereinafter reserved to said 
company, and grant to the colonists, by them settled as afore- 
said, the right to locate their claims, arising under the act of 
21st January, 1850, relating to Peters’ Colony, upon the lands, 
which, by said contract, are claimed to belong to said contractors, 
or their assigns, whereby said company allege they will be 
divested of a large amount of rich and valuable lands, and to 
receive therefor an equivalent in lands of less value; also, to 
release said colonists from the payment of a large amount now 
alleged to be due from them to said company for surveying 
fees, and generally for the relief of said colonists and company, 
and to settle, adjust, and effectually to quiet the titles to land 
in sald colony or grant: Therefore—” 

It may be proper to add, as additional consideration for the 
act, that the Attorney General of the State had advised that the 
act of 1850 was a violation of the rights of the contractors ;— 
that cross actions were pending between the State and the com- 
pany, and between the Commissioner of the Public Lands and 
the company ;—that meanwhile the rights of all parties in 
Peters’ Colony, the State, the contractors, and the colonists, 
were in controversy, greatly to the prejudice alike of private 
interests and of the public interests of the State. 

3. Then follow the enactments, which in substance profide, 
that whenever the agent of the company shall tender to the 
Commissioner of Public Lands a relinquishment, by them, of 
all their rights in said colony, except such as may be reserved 
by the act, together with a release of the fees due from the 
colonists to the company, then the Commissioner shall issue to 
said agent, for the use and benefit of the company, and in the 
name of the trustees thereof or to their successors in office, 
certificates to the amount of seventeen hundred sections of 
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land, which certificates, on the performance of certain pre- 
scribed formalities, may and shall be exchanged for patents, in 
due form, of corresponding portions of the public domain of 
the State. 

Upon these facts, the following questions arise : 

Are these two legislative acts of the State of Texas, purport- 
ing to be statutes thereof, the valid law of that Stato? 

Have they efficacy as law to regulate the local rights which 
they profess to regulate ? 

As law, do they constitute the proper rule of action and 
guide of conscience or duty for the public officers of the ca 
of Texas? 

As law, may their provisions be enforced against recusant 
parties by the courts of justice of that State or of the United 
States ? 

As preliminary to any discussion of the particular matter, it 
must be observed, as an axiom of statute-construction, that, under 
the constitutional institutions of the United States, every legisla- 
tive act, duly enacted in form by the proper legislative body, is 
presumed to be law. The constituted authorities of a State are 
not to be presumed to enact anything, which is either null per se, 
or null in reference to the Constitution of the State or of the 
United States. 

Hence, all the presumptions of law favor an affirmative an- 
swer to the question propounded. 

Hence, also, the burden of proof and of argument is with 
him, who denies the validity of the statute, or of any provision 
of the statute under consideration. 

It is not the duty of the affirmant of the law to establish 
its validity, but of the contestant to establish its invalidity. 

If the negative be not satisfactorily proved, then the affirma- 
tive logically follows. 

All rational or needful discussion of the question consists of 
response to objections, alleged or supposed, to the legal efficacy 
of the statute. 

I proceed, therefore, to consider such objections, serzatim, as 
are presented in papers before me, and more especially the 
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arguments of the Attorney General of the State and its Com- 
missioner of Public Lands. 

1. It is objected that the statute in question is ‘null and 
void” by reason of ‘vagueness and uncertainty;’’ and tho 
alleged uncertainty is said to be, that the act directs the certi- 
ficates to issue,‘‘to the agent in the name of the trustees of the 
Texan Emigration and Land Company,” when in fact no agent 
is named therein, nor any person or persons therein mentioned 
to whof the certificates may issue; nor does the same act pre- 
tend to erect the trustees of the Texan Emigration and Land 
Company into a body corporate and politic, who would be capa- 
ble of taking or holding the lands by any corporate name. 

This objection is untenable.—On the face of things, it is a 
question of description merely. Are the parties, in whose name 
the certificates are to issue, and to whom they are to be deli- 
vered, described in the act with reasonable certainty ? 

In determining the point, all the parts of the statute,—title, 
preamble, and text,—are to be considered together for common 
construction. | 

The title refers to ‘‘ Peters’ Colony.’”’ What that means can 
be settled without going out of the statute book; for it is fully 
defined by the title and text of the act of 1850. 

The preamble is yet more explicit; for it gives a summary 
history of the whole business, and traces the relation of parties 
from the commencement to the present time, terminating the 
succession with ‘‘ The Texan Emigration and Land Company.” 

All which is rendered still more determinate by the body of 
the statute, which enacts that the certificates shall be issued in 
the name of the “trustees” of the company, and delivered to 
its “agent.” 

But these persons are not named, it is urged. What then? 
Still it is description. Can we ascertain who are the ‘‘trus- 
tces’’ and the ‘‘agent?’”’ Surely, for that is a question of fact, 
and a question of fact of the same nature, and just as easy to 
determine, as the question of their personal identity would have 
been, had the parties been named. 

Observe, the objection is not that the persons described are 
not the real parties in interest, but that they are so vaguely 
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described, that it cannot be known who is intended by the sta- 
tute. For the argument impliedly admits that, if the company 
were @ corporation, the description would suffice. But if it 
were a corporation, that fact would not of itself prove title. 

So, it is description, which is in doubt. Now, the rule of law 
in a grant, whether by statute or deed, is, that words, which 
distinguish the person from any other, operate as a good de- 
scription. But it is not, nor can it be, pretended, that here is 
any equivocation as to the persons intended. 

If there were, that, as well as the matter of title, may be 
settled by proof, as when there are two persons of the same 
name, and it is doubtful which of the two is intended. 

The general rules of law and equity afford the methods of 
proof applicable to the case. 

Besides which, the government of Texas has bound itself by 
contract on this point; for it has agreed, that if “the said par- 
ties’’ and “associates or legal representatives, shall not obtain 
from the Congress of this Republic an act of incorporation, or 
until they shall have obtained such act, they shall be authorized 
to appoint and invest some person with full authority as their 
trustee (or persons as their trustees,) to receive and hold for 
them in trust the title to such lands as they shall acquire,” 
under their engagements with the Republic. (Contr. of Janu- 
ary 20, 1843.) 

For the rest, it is well settled law, that grants or devises to 
parties by a popular or any other name, even in the case of 
unincorporated societies, are valid in law; no question being 
important, except who is in fact intended. Decisions to this 
effect abound in the reports of adjudged cases, whether at com- 
mon law or equity, as well in Great Britain as in the United 
States. 

2. The same objection is repeated in another form, when It is 
said that the commissioner is required, in one part of the act, 
to issue patents “to said company or their assigns,’ although | 
the entire name of the company is “ not mentioned in the body 
of said act;’’ and that “in fact there is no such company by 
name noted in law capable of taking or holding lands.” This 
again is mere question of identification, wholly free from diffi- 
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culty or obscurity ;—calling, it may be, for proof; but in no 
conceivable relation affecting the validity of the statute. 

8. It is objected that the act is “ unconstitutional and void,”’ 
because, as alleged, it is “‘an act granting land’’ to the com- 
pany, and as such “an appropriation for private and individual 
purposes of the lands therein granted,” and that the act was 
passed by the legislature of Texas without the concurrence of 
both houses, “contrary to the provisions of the Constitution.”’ 

The provision of the Constitution of the State of Texas re- 
ferred to is the following: 

‘‘ No money shal] be drawn from the treasury but in pursu- 
ance of specific appropriations made by law, nor shall any 
appropriation of money be made for a longer term than two 
years, except for purposes of education; and no appropriation 
for private or individual purposes, or for purposes of internal 
improvement, shall be made without the concurrence of two- 
thirds of both houses of the legislature.’’ (Art. vii, 8. 8.) 

How the fact is to be determined, as to whether a law, whose 
enactments are plainly within the conditions of the Constitu- 
tion, such as an appropriation of money from the public treasury 
for internal improvements, had a vote of two-thirds or not, may 
well be matter of question; that is, whether it may be proved 
by parol, or whether it must have record evidence; and, if the 
latter, whether it must appear on the face of the act, or may be 
verified by the journal. There is room for question, also, whe- 
ther proof is to be furnished of the existence or the absence of 
a two-thirds vote, in regard to such a statute. 

For instance, under the constitutional forms prevailing in the 
United States, all statutes have to go through certain stages of 
legislation, and to receive the vote of at least a majority of the 
legislative assemblies. Yet we do not go behind the signatures 
of the President or Governor, and of the presiding officers of 
the respective legislative houses, to inquire whether what pur- 
ports to be a law did in fact obtain the requisite sanction of a 
majority of the members. 

These are secondary questions, however. It seems proper to 
meet the difficulty as presented. I will suppose, for the argu- 
ment’s sake, that it does not appear by the record whether the 
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act under consideration passed by a vote of two-thirds or not. 
There is nothing definite on this point in any of the papers be- 
fore me. I have no present access to the legislative journals 
of the State of Texas. I must of necessity do, therefore, what 
indeed it is much more agreeable to do, that is, discuss the 
matter on its merits, and consider whether this be, in its nature 
and in terms, a statute comprehended within the pene of 
the Constitution of the State. 

Let us then, in the first place, examine carefully the material 
words of the Constitution. 

They are: “No appropriation for private purposes, or for 
purposes of internal improvement, shall be made without the 
concurrence of two-thirds of both houses of the legislature.” 

In this phrase, the word “appropriation” stands by itself, 
while, in each of the preceding clauses, appropriation of money 
is distinctly mentioned. But, in principle, the condition applies 
to any appropriation of the public property, and not to money 
alone, which is but one of the forms of property. I concede 
even this to the objection, in the interest of the State. 

So, we arrive at the simple, naked, direct inquiry,—Is the 
present act to be regarded as an appropriation of public pro- 
perty for private or individual purposes ? 

Much discussion has occurred in some of the States, and 
especially in that of New York, as to the application and effect 
of provisions of this nature; but that discussion has borne 
chiefly on the words: ‘private or individual purposes.’’ Here 
the word “appropriation” stands quite as much in need of 
scrutiny. 

Can the provisions of this act be considered as the appropria- 
tion of the public lands, which are its subject-matter? It seems 
to me not. | 

That appropriation was made by the statutes of 1841 and 
1843, and the contracts of 1841, 1842, and 1848. By those 
public acts, a defined tract of land was reserved and set apart, 
for the purposes of the colony. So far, and so fast, as the con- 
tractors proceeded in the contracts, they acquired an equitable 
title to sections of the public domain :—such sections became 
severed from the public domain by settlement :—in the very 
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language of the acts and contracts, such sections were “‘ appro- 
priated’’ by the contractors, and the residue only, which they 
did not thus acquire and appropriate, pending the five years of 
their contract, reverted to the Republic. 

At the expiration of the contract, the contractors had a vested 
right, by purchase for valuable consideration, in a certain por- 
tion of the lands reserved for the use of the colony. For the 
lands thus purchased by them, they had not yet received patents ; 
but they were entitled to them; the faith of the Republic was 
pledged to make to them “a full and absolute title’ in the pre- 
mises; and, by the present act, the State merely redeemed that 
pledge of the Republic, by authorizing and requiring the proper 
evidences of title to be issued accordingly by the Commissioner 
of Public Lands. 

In truth, as it seems tome, the statutg is, throughout, nothing 
but an act, authorizing the commissioner to issue certificates 
and patents, to lands long before granted under statute and 
contract: lands granted for valuable consideration: lands law- 
fully acquired by the parties: lands to which they had inchoate 
title by law: lands as to which nothing remained but to identify 
the particular parcels, and to convert the equitable titles into 
legal ones, by formal patents from the State. 

It does not vary this conclusion, to say that some of the par- 
cels to be patented are not the identical sections which had been 
equitably acquired by the parties under the contracts, and thus 
appropriated. The State owed the parties patents for so much 
land, which was already theirs by equitable title. If, for its 
own convenience, it requires a change of location, in particular 
cases, and the parties consent, such exchanges do not, in any 
respect, alter the general character of the main transaction. 
It is not the less a mere authentication, by certificate and patent, 
of rights previously purchased from, and accorded by, the Re- 
public. 

Thus, in the sense of acquisition as property, the lands m 
question were appropriated by the contractors, not under this 
act, but under the previous acts and the contracts. Neither 
under the present Constitution of the State, nor under that of 
the Republic, which contains a similar provision (Art. i, 8. 25), 
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did it require a vote of two-thirds to pass a law, in virtue of 
which individuals might acquire the public domain, either by 
purchase absolutely or by purchase on condition. 

But the word “appropriation” in the Constitution has a dif- 
ferent meaning from this, and a more limited one; or, at least, 
it implies another relation of the subject, namely, appropriation 
to some special use: separation from the general mass, by the 
government. 

Be it so. Then the precise question is this: Whether a sta- 
tute, which makes provision for the settlement and sale of the 
public lands, of which that settlement and sale are the sole 
objects, or an act which perfects or amends any such existing 
provision, is an “appropriation,” in this last view of the mean- 
ing of that word in the Constitution. I think not. 

We cannot close our eyes to the fact, that the statutes of 
colonization, passed by the Republic of Texas, were but methods 
of disposing of its public domain, according to the general laws 
of the Mexican Republic, which methods, this Republic received 
from Spain and transmitted to its conjoint States of Coahuila 
and Texas. Our method of disposing of the public domain, and 
of settling it, may be a better, and it may not; that is not the 
question. The fact remains palpable, that colonization acts are 
settlement and sale acts, and that all the political and legal — 
embarrassments, under which the company now labors, are but 
the consequence of the change of views in Texas, in regard to 
the best mode of settling and selling the public lands, whether 
by colonization, that is, sale on condition, including pre-emption, 
or by absolute sale. That change of views is a very proper 
one; it is one which the State of Texas has perfect right to 
make: but it does not change the nature of things: it does not 
abrogate acquired rights: it does not discharge the State of 
Texas from the obligations, which had been assumed, in the ad- 
ministration of the previous land system, by legislative and 
executive authorities of the Republic. 

I come now to the questions raised by the more familiar con- 
stitutional phrase “private or individual purposes.” To debate 
this matter in all its relations, and exhaustively, would extend 
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this paper to unreasonable length: it will suffice, for the present 
object, to attach attention to some of its more salient points. 

If the acts of 1852 and 1853 were legislation for “‘ private 
or individual purposes,” in the sense of the Constitution, still 
they would be valid, because, as we have seen, they are not 
‘‘appropriation,’’ in the sense of the Constitution. Legislative 
acts of the State, though for private objects, and passed without 
a two-thirds vote, are not the less valid, unless they be appro- 
priation likewise. 

What, then, are the “‘ private and individual purposes” of the 
Constitution? Here we must scrutinize critically the nature 
of things, rather than of words. 

First, in regard to “ private” or “individual,” it is necessary 
to reflect, that the political society and its interests are but the 
aggregation of private persons and their individual interests. 
Of course, government, the acting representative of the people, 
can do nothing which has not relation to private persons. And 
society being thus composed of persons, and its interests the 
sum of their interests, whatever concerns individuals, whatever 
individuals do, intimately affects the society. But, nevertheless, 
in many acts which it performs, government represents or per- 
sonates the aggregation of private individuals and private inter- 
ests, as distinguished from the private persons governed, or the 
private interests regulated, by the constitutional authority of 
the government. ; 

Again: it is inherent in the nature of things, that every act, 
which a government performs, shall have “ locality ;’’ therefore, 
when we look to “ locality’ as the test of “ private’’ in legisla- 
tion, we must be careful not to be misled by locality of mere 
situs, into conclusion that the thing is not general as a political 
object. Thus, a fort is of necessity local in its situs, but not so 
in its relation to government or the aggregate interests of the 
society. So it is of a given land office, or of the regulation or 
sale of lands depending thereupon. 

Again: in some particular matters, the relation of govern- 
ment to individuals is in action visibly distinct, as, for instance, 
in the prosecution of a person accused of murder. In other 
matters, the government itself assumes, in many respects, the 
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attitude of a private person, and enters into relations of legal 
individuality with private persons. To this category belongs 
the action of government in the purchase and sale of property, 
including its public lands. 

Secondly, in regard to “purpose.” That word, we shall 
find, is the pivot of the whole inquiry. The Constitution does 
not say “appropriation to private persons,” nor does it say to 
“individuals” or “ individual objects,’ but to “ private or indi- 
vidual purposes.” 

The distinction is radical. Thus, the legislature of Texas 
makes appropriation of money to pay the salary of its Governor: 
that is for individual odject, but not for individual purpose. 
Thus, also, the legislature appropriates money to pay bills for 
work on its Capitol: that is for private persons, but not for 
private purposes. 

So, the State grants parcels of the public lands in recompense 
’ of past military service: that is an appropriation for private per- 
sons or individuals, but not for private or individual purposes. 
In each of the suppositions stated, the person or object is indi- 
vidual or private, but the purposes are public, namely, the dis- 
charge of the political obligations of the State. 

Now, the statutes under consideration are of this very nature. 
They discharge and execute the pre-existing statute and contract 
obligations of the State. 

So the preamble of the act declares; so the entire history of 
the transaction demonstrates. 

That is a public purpose. 

But the State, in its political capacity, was engaged in litiga- 
tion with the company, and this act disposes of the litigation, 
and so is for public purposes. 

Moreover, the State, as a proprietor, had provided for the 
settlement and sale of a certain part of its public domain accord- 
ing to a particular system. If the State had persevered in that 
system, and consummated the sales made in pursuance of it, 
there would have been no difficulty. But the State saw fit to 
change its views of public policy in this respect, as it had full 
right to do, and thereupon paused upon its action. It aban- 
doned the old system, it adopted a new one for new cases, but 
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it had not yet reconciled the new system to facts, which grew 
up under the old system. Hence, in Peters’ Colony, a suspen- 
sion of legal rights, uncertainty and confusion of land titles, and 
of everything depending on land titles, as between the colonists 
and the contractors, and as between them and the State, or 
persons claiming otherwise under the State. 

Now, the settlement of the public lands, that is the population 
of the State, is a public object, in its largest sense. The sale 
of the public lands is a public object, although in this the State 
acts as proprietor. And the accommodation of the new land 
system to the facts of the old was a public object. All these 
objects affect private persons or individual interests. But none 
of them are of appropriations made, or things done, for “ private 
or individual purposes.’’ They are purposes of the State, whe- 
ther in its capacity of parens patria, or of proprietor. 

It follows, of inexorable logical necessity, that the acts in 
question are neither acts of “ appropriation,” nor acts “ for pri- 
vate or individual purposes,’ and that therefore they are not 
affected by this provision of the constitution of Texas. 

4. Next comes the objection, that the act of 1852 is in viola- 
tion of a certain ordinance, which accompanies the constitution, 
and which, it is said, is to be regarded as part of the funda- 
mental law of the State. 

The constitution of the State of Texas is in the common 
form of the constitutions of the American States. It was pre- 
pared, and enacted as law, in the customary mode, that is, 
drawn up by a convention of delegates of the people lawfully 
assembled, and adopted by vote of the whole people. Such is 
the constitution, with title, articles, and sections. 

That is the document, which was submitted to the United 
States as the constitution of the State, on its full and final ad- 
mission into the Union. (Ex. Doc. Ist Ses. 29th Congress, 
vol. 1, pro. 2, p. 104.) 

On the same day when the articles of constitution were passed, 
au ordinance was passed, which was also submitted to the people 
and adopted by them. 

This ordinance consists of a preamble, and of sections. 

The preamble expresses a belief that the colonization con- 
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tracts, made by the Republic, were “‘ unconstitutional, and there- 
fore void front the beginning.” This expression of belief de- 
cides nothing in fact, and is immaterial to the question. 

The first section directs the law officers of the State to bring 
suits for the purpose of testing the validity of such contracts. 

As to this it may be sufficient to say, and to say it now, that 
this provision, whatever be the legal force of the ordinance 
itself, is directory only. Suits were in fact brought, and, in 
the present statute, the State, by all its constituted authorities, 
discontinued the sits and settled the question. To deny that 
the State had power to do this, is to affirm that, when a State 
has once got into a series of lawsuits, it is bound to persist in 
them for ever, and cannot by any public act end the contro- 
versy, however difficult or impossible it may be of judicial solu- 
tion, and however much the determination of it may impair the 
interests of the State. 

There can be no such principle of constitutional law. It is 
very well to impose constitutional checks on legislative autho- 
rity: but it is not wise to contend for any such implied checks, 
as reduce the government of a State to a condition of political 
impotency, in so small a matter as the liquidation of a lawsuit. 

The third section is the material one, and it is jn these words: 

‘The legislature is hereby restrained from extending any 
contract for settling a colony, and from relieving any contractor 
from the failure of the condition, or the forfeiture accruing from 
non-compliance with the contract.” 

Are the acts of 1852 and 1858 in violation of this ordi- 
nance? Does the ordinance impose constitutional restrictions ¢ 
on the power of the legislature ? 

As to the second point, two or three brief suggestions will, 
it seems to me, remove all doubts from the mind. 

The ordinance is not a constitutional, but a legislative, act, 
in form. 

If intended to be considered of the constitution, it would 
not have been exeluded from it. 

It was not presented to the United States as part of the con- 
stitution of the State. (Ex. Doct. ubs supra.) 

All these facts constitute contemporaneous denial of the con- 
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stitutional character of the ordinance,—denial on the part of 
the convention of the people of Texas, and of fts constituted 
government. 

What may be truly said of the ordinance is, not that it is 
constitution, but that it is declaration of the thought, which the 
convention and the people entertained at the time, as to colo- 
nization contracts. It was a deliberate condemnation of the 
policy, in respect to such contracts, pursued theretofore by the 
Republic. 

Perhaps it may be conceded further, that, so far as the ordi- 
nance is legislation, it has the force of a legislative act,—but no 
more, and of course not the force of organic constitution. As 
such, it directs for certain purposes certain officers of the gov- 
ernment. 

But can such an act, outside of the constitution, not a part 
of it, refused admission into it,—can such an act control the 
constitution? I think not. 

Nay, in the restrictive clause of the ordinance, is the legis- 
lature restricted in terms as to anything, regarding which it was 
not restricted by the constitution? I think not. 

First, as to “extending” a contract, that is, making a sup- 
plemental contract,—that, in my opinion, is an administrative 
act, not a legislative one, and is beyond the functions of the 
legislature, on the very face of the constitution. _ 

To be sure, the government of a State, acting in the form of 
statute, may make a grant, which grant, under certain circum- 
stances, as we shall have occasion to perceive in the sequel, 
constitutes a contract by implication of law, and may be en- 
forced as such by the Supreme Court of the United States. 
But that is a different thing from a contract, involving public 
acts, and the agents of public acts, outside of the statute: 
which is administration or execution, and has been committed 
by the people of Texas to the constitutional executive of the 
State. 

Secondly, as to “relieving any contractor,”—if that phrase 
have judicial sense, then it makes no addition to the const: u- 
tional restrictions -on legislative power; for the constitution 
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confers the judicial power on the judicial department of the 
Government. 

On the other hand, in so far as the ordinance assumes to 
decide the rights of contractors, and either directly or indirectly 
to divest them, it sins against itself, against the constitution 
of the State and of the United States. 

As to the other question, that of the compatibility of the 
statute with the ordinance, it is clear that there is nothing in 
the law to be construed as “ extending any contract for settling 
a colony.” To the contrary of which, the act extinguishes the 
contract, and the colony as a colony. | 

Does the act relieve “any contractor from the failure of con- 
dition, or the forfeiture accruing from non-compliance with the 
contract”? It does not profess to do this: it professes just the 
contrary, namely, to discharge the obligations of the State 
towards the colonists and the contractors under a fulfilled con- 
tract. 

Who can pass behind the statute, to inquire whether the mat- 
ters of fact, on which it is founded, and which it professes to 
have determined as the inducements of its action, and which 
facts, if true, justify that action,—who can pass behind the 
statute to review those facts? I doubt whether any court of 
law has that power: I am aware of no admitted principle of 
administrative law, which authorizes an administrative officer 
of the State of Texas, upon the hypothesis of any such inquiry, 
to set aside, and utterly refuse to execute, solemn legislative 
acts of the State. 

These are delicate matters of relation between the legisla- 
tive and the executive branches of constitutional authority. 

We, who, in the course of events, happen to be called upon 
to administer law, find it necessary, sometimes, to come to con- 
clusion, as to the legal effect or application of a law, differing, 
possibly, from the ascertained purpose of the lawmaker. That 
is, the language of the statute, and the true legal intendment 
of that language, when the same is explicit and clear, are to 
govern, whatever may have been the design of the framers. of 
the law if the design be left unexpressed. 

But no doubt is admissible here, either as to the actual inten- 





040 APPENDIX. 


Texas Colonization Grants. 





tion of the lawmakers, or the true legal intendment of the 
law. 

Nay, in the present case, the legislature of Texas has verified 
the facts anew, reconsidered the act of 1852, confirmed and 
amended it by the act of 1853, and recommitted the matter to 
the Commissioner of Public Lands for execution. 

With perfect deference and respect for the Commissioner of 
Public Lands be it said, it seems to me that such reconsidered 
action of the legislature suffices to satisfy any doubts or scruples 
in the administrative mind or conscience, at least as to the 
matter of fact involved in the statute; and if so, then the 
statute is valid, upon any and all constructions of the ordinance, 
even were that an integral part of the constitution. 

5. One other suggestion of unconstitutionality remains, namely, 
the intimation that the act is void in so far as regards the com- 
pany, because “it assumes to settle and determine the rights 
of said company with regard to the contract,” and that this 
‘Sit 18 only competent for the judiciary departments of our 
government to do.”’ | 

I touched upon this idea, in speaking of one of the sections 
of the ordinance. It requires further consideration, in the form 
in which it now appears, that is, of a general proposition of 
constitutional law. 

Be it observed, this objection concedes that, so far ag regards 
the company, the act is not a contract of colonization, nor & 
contract extending a contract of colonization. ‘It assumes,” 
says the argument, “to settle the rights’’ of the parties under 
the contract. 

Moreover, it concedes that it was not the object of the act to 
relieve from the consequences of failure or forfeiture. If the 
contracts of colonization had been violated by the empresarios, 
they would have no rights to settle. 

It concedes that contract rights existed,—rights to land granted 
in consideration of expenses and services incurred and rendered 
in promoting the public weal,—and objects that such a settle- 
ment could not be made by legislative act, that is, by the volun- 
tary act of the indebted government. 

Now, every man would see the strangeness of the proposition, 
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that a private debtor cannot lawfully reckon up the amount of his 
debt, to the satisfaction of his creditor, and pay it, without the 
intervention of a court of justice. Has a State any less power ? 

But, assumes the objector, the powers of government are 
distributed between the legislative, executive, and judicial 
departments, and the question, how much the State owes in 
this case, involves judicial inquiry. 

There would, be a shadow of reason in this idea, if the State 
were suable; but the State not being suable, individual per- 
sons have no direct means of establishing a litigated right by 
judicial decision, as they might against other individual persons. 

And, to say to the private citizen,— You shall not sue the 
State, it has constitutional immunity from actions at law,”— 
and then to say to him further,—“ The constituted legislative 
and executive authorities of the State shall not even tender to 
you the debt, or half of it, unless you sue the State and obtain 
judgment and execution for the amount,’”’—to put these two 
propositions together, as the objection in fact does, is to make 
a mockery of constitutional government. 

Neither the constitution of Texas, nor of any State in the 
Union, enacts this absurd thing. On the contrary, it is the 
established, ordinary, uniform course of legislation, throughout 
the Union, to make legislative provision for the discharge and 
payment of the obligations and the debts of the State. 

In the customary constitutional law of the United States, it 
is one of the express functions of the legislative department, 
to determine the amount of, and make provision for, the engage- 
ments of the government. It is one of the very powers generally 
denied, in the United States, to the judicial department. - 

In fact, the cases are few and very exceptional, under our 
forms of constitution, in which individual persons can appeal 
to the courts of justice for the determination of any claim they 
may have on the government. For the most part, it only 
happens when the government sues them, and they present 
their counter claims by way of defence or set-off. 

Even where, as in the Government of the United States, there 
is a court of claims, still that only examines provisionally, and 
subject to the re-examination of Congress. 





542 APPENDIX. 
Texas Colonization Grants. 


The objection goes this length,—of denying the power of the 
legislature of a State to ascertain and pay, without the inter- 
vention of a court of justice, the amount, which it owes, on a 
contract duly made, in virtue of express law, by the proper 
constituted authorities of the government.—My reply covers 
the whole field of objection. 

But the specific question is a much narrower one. 

It is this: Can a State, which is constituted in the usual form 
of distributed powers, liquidate and arrange unsettled or con- 
flicting claims on its own public domain, without invoking the 
aid of a court of justice ? 

Can the State authorize its Commissioner to issue to private 
persons a patent for public lands, which those persons occupy 
and possess, or to which they have an equitable title, under a 
previous express grant by the State? 

That is the very simple question, to which this objection of 
judicial power, as well as the previous identical objection on 
the ordinance, undertakes to give a negative answer. For the 
precise facts, on which the two objections are based, are these: 
—The government of Texas entered into contract with the 
company, by which the company, and also pézsons holding 
under it, acquired vested rights in certain definite and segre- 
gated parcels of the public domain; and vested rights, but 
floating ones, to other parcels of the public domain, definite in 
amount, but not segregated ; and the government had contracted 
to convert the floating rights of the parties into fixed ones, and 
the equitable rights into legal ones, by granting them patents 
under the hand and seal of the State. 

Now, in such case, what is the mode of constitutional action, 
by which the property of the contractors, of parties holding 
under them, and that of other settlers, shall be ascertained, and 
fully and finally separated from the property of the State ? 

It is a point frequently considered, and thoroughly settled, in 
the constitutional practice of the United States; and it has 
never been held to be one of exclusive or necessary judicial 
resort; but has more often been disposed of as a matter of 
administration or legislation. 
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It would be wearisome to go over the many insulated or 
detached cases, which illustrate this doctrine. 

It will suffice to indicate three classes of such cases, namely, 
the unsettled land-titles in the three great inhabited territories, 
which the United States have acquired by cession from foreign 
governments, namely, Louisiana, the Floridas, and California. 

All these cases are pertinent, because among them are titles 
on colonization, grants by the governments, especially, of Spain 
and of the Mexican Republic, many of which were unlocated 
equitable interests, or interests located but not patented, some 
fixed and some floating, and all of them complicated with the 
rights of settlers and of the Government. 

In these cases, the Government has frequently proceeded at 
once to confirm and authenticate land-titles by its mere motion, 
in the form of statute, public or private, as the case might be. 

In general, it has instituted a commission to examine such 
of the claims as it did not choose to determine of itself other- 
Wise. 

In some cases, the report of the commission went to Con- 
gress, and its legislative acceptance of the same disposed of 
the matter. (See ez. gr. Acts of Congress of March 2, 1805, 
and April 21, 1806, ii Stat. at Large, p. 324, 391.) 

Here was no judicial action.—In other cases, Congress pro- 
vided for revision of the acts of the commissioners by judicial 
authority, where either party might be dissatisfied with their 
acts. (Hz. gr. Act of March 3, 1851, ix Stat. at Large, p. 
631.) 

In other cases, the ascertainment of rights was left to the 
local register and receiver of public lands, to be by them returned 
_ to the Commissioner of Public Lands. (Hz. gr. Act of May 26, 
1824, iv Stat. at Large, p. 59.) 

In others, the party claimant was authorized to go by peti- 
tion directly to the District Court of the United States, and 
' thence to the Supreme Court. (Hz. gr. Act of May 26, 1824, 
iv Stat. at Large, p. 52.) 

That is to say, Congress exercised complete discretion, either 
to give title on the report of a commission approved by itself, 
or on the report of a commission without further approval, or 
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on the report of a commission subject to judicial revision, or on 
pure judicial action, or on its own unaided legislative judgment. 

Of examples of such action, the statutes are full,—consisting 
of cases of confirmation of title, of exchange of location, of 
hquidation of unsettled claims to land,—in a word, illustrating 
every form of the question, sometimes in regard to individual 
claimants, sometimes in regard to great,masses of claimants, or 
of lands, designated either by locality or by class-description. 

I might adduce examples of the same sort from the legisla- 
tion of those of the old States, which, like Texas, came into 
the Union with a large separate public domain, such as Massa- 
chusetts, New York, Pennsylvania, and Virginia. 

Indeed, in many cases,—involving new locations, change of 
location, substitution of location for the purpose of separating 
confused interests,—it is not easy to see how the result could be 
attained without direct legislative action. To say that such 
questions are necessarily judicial, is to say that they are insolu- 
ble by any means but revolution. as 

At any rate, the general doctrine beyond all peradventure is, 
that the legislative body regulates this matter in its discretion, 
subject always to the single reservation, that it cannot deprive 
individuals of redress by law. 

The Government may, however, so far as itself is concerned, 
and with consent of other parties, undoubtedly liquidate, by 
legislative act, all disputed interests in the public domain of 
the State. 

There is nothing in the constitution of the State of Texas, or 
in the actual practice under it, to indicate any thought or pur- 
pose of the people to deprive the legislature of the same power 
in this respect, which is possessed by other legislative assem- 
blies in the United States. 

5. There is one other relation of the subject, on which it may 
be proper to say a few words. 

We have already noted the declaration, in the preamble of 
the ordinance appended to the Constitution of the State of 
Texas,—‘* It is believed that said contracts are unconstitutional 
and void from the beginning.”’—I do not perceive that anything 
in the arguments, which led to this expression of belief, has not 
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been sufficiently answered in discussing the question as it arises 
on the acts of the State. Certain it is, that, under the consti- 
tution of the Republic, the legislative assemblies possessed 
powers in regard to the public domain, quite as ample, whether 
in form or substance, as those conferred on the legislature of 
the State. Whatever has been said on this point, in specific 
application to the legislation of the State, therefore applies, 
with greater force, to the legislation of the Republic. 

In addition to this, we have the strongest possible express 
confirmation, by the State, of what the Republic did in the 
premises. ~ 

First,we have the acts of 1852 and 1853, which accept the 
consequences of the acts of 1841 and 1843, and affirm the 
contract rights of the company.. 

Secondly,we have two pertinent declarations of the consti- 
tution of the State on the subject: one, that “the rights of 
property and of action, which have been acquired under the 
constitution and laws of the Republic of Texas, shall not be 
divested’’ (Art. vii, 8. 20); and another, that “all laws, and 
parts of laws, now in force in the Republic of Texas, which are 
not repugnant to the Constitution of the United States . .. or 
to the provisions of this constitution, shall continue and remain 
in force as the laws of the State’’ (Art. xiii, s. 3). 

Thus, the acts of 1841 and 1843 have been affirmed, and of 
course the contracts lawfully made under them, not only by the 
acts of 1852 and 1853, but also by the constitution of the State. 

If it were otherwise, if the legislature of the State had not, 
as it has, honorably provided for these contracts, if it had done 
the contrary of this, and undertaken to abrogate them, the Con- 
stitution of the United States would have settled the matter, now 
that Texas is one of the States of the Union. 

In declaring that no State shall pass any “law impairing the 
obligation of contracts,” the Constitution in effect says, that no 
law of any State, nor any legislative, administrative, or judicial 
construction of any such law, which in terms or in effect impairs 
the obligation of contracts, shall possess authority or efficacy 
as law within the limits of the United States. 

In view of the considerations herein set forth, and of others 
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which might be stated, my opinion is that the act of 1852 is 
constitutional and valid; that it re-affirms and authenticates 
rights already vested in the company; that, upon the perform- 
ance by the company of the things required to be performed on 
its part by that act and the act of 1853, the State and its public 
authorities are bound, in good faith and in law, to do the things 
which therein it promises to do, for the benefit of the company ; 
that the persons so beneficially entitled are described in the 
two statutes with reasonable certainty, and so far as any ques- 
tion on that point arises it may be readily reduced to absolute 
legal certainty; that the two acts, being the deliberate and 
reconsidered determination of the legislative authority, and 
valid as such, oblige the conscience and the ufiderstanding of 
the administrative authorities of the State; and that the legis- 
lative grants, which the acts make, are contract rights of the 
company, which it may assert in the Supreme Court of the 
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CITY OF GEORGETOWN. 


Construction of the act of Congress of August 11, 1856, amending the charter 
of the city of Georgetown. 

Consideration of the question of what words are mandatory and imperative, and 
what directory and permissive, in an act of Congress. 


Wasuinaton, D. C., 
November 28, 1856. 


ConGRESS, on the 11th of August, 1856, passed an act en- 
titled ‘An act to amend the charter of Georgetown, in the 
District of Columbia,’”’ a copy of which is hereto appended. 

On this act the following questions of construction arise: 

“1. Is or is not the first section of the accompanying act of 
Congress to amend the charter of Georgetown mandatory ? 

‘2. Are or are not all the subsequent sections of the act 
dependent upon the exercise affirmatively, by the corporation 
of Georgetown, of the power to lay and impose a school tax,— 
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that is to say, are they or are they not inoperative and void, if 
the corporation fail or refuse to lay the school tax? 

‘3. If the first section be peremptory, and the corporation 
refuse to lay the school tax, will the elective franchise, vested 
in the citizens of Georgetown by the charter derived from the 
State of Maryland, and the act of Congress of 1805, be lost 
or forfeited ? 

“4, Who is a ‘citizen of Georgetown,’ in the meaning of 
the Ist section of this act? What length of residence in the 
town constitutes an inhabitant a citizen, so as to subject him to 
the payment of the school tax? 

“<5. May or may not the powers, conferred by the act of Con- 
gress, lie dormant, subject, however, to be revived, not only by 
the present corporation at any intermediate period between 
this date and the day of the next ensuing municipal election in 
February, 1857, in Georgetown, but also by succeeding corpo- 
rations of the said town in any given year, without losing their 
force and vitality by non-user, at least for many years, if at 
all, from that cause ?”’ 

Permit me, in replying to these questions, to depart from the 
order in which they are presented, and commence with endea- 
voring to ascertain the pre-existing condition of the subject- 
matter, as fixed by legislative acts, either of the State of Mary- 
land, or of the United States legislating for the District of 
Columbia. 

By act of the State of Maryland of December 28, 1789, 
“Georgetown * * is erected, constituted, and made an incor- 
porate town, consisting of a mayor, recorder, six aldermen, and 
ten other persons to be common councilmen of the said town, 
which said mayor, recorder, aldermen, and common councilmen 
shall be a body incorporate and one community for ever;” and 
certain persons are by name appointed to be the mayor, the 
recorder, and the aldermen of said town, and so to continue 
**s0 long as they shall well behave themselves” in their said 
respective offices. 

The act then proceeds to say that “all freemen above twenty- 
one years of age, and having visible property within the State 
above the value of thirty pounds current money, and having 
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resided in the said town one whole year next before the first 
day of January next, (that is, 1790), shall have a right to as- 
semble at such place in the said town as the said mayor, recorder, 
and aldermen, or any three of them, shall appoint, and when 
assembled they shall proceed to elect, viva voce, ten persons * * 
to be common council of the said town for so long time as 
they shall well behave themselves.” 

Next, in order “to perpetuate the succession of the said 
mayor, recorder, aldermen, and common council in all time to 
come,”’ it is enacted, that, on the first Monday of January, 1791, 
and so in successive years, the mayor, recorder, aldermen, and 
common council shall assemble,and elect one other of the alder- 
men of the time being to be mayor for the ensuing year; and 
they shall assemble specially, in case of vacancy occurring in 
the office of mayor, recorder, or alderman, and elect some 
other person to the vacant office, provided that the mayor is to 
be elected from among the aldermen, and a new alderman from 
the common council: with but one contingency of new recur- 
rence to authority outside of the town government, that of a 
vacancy occurring in the common council, in which case “ the 
vacancy shall be filled up at an election, at such time, not less 
than five days thereafter, as the said mayor, recorder, and alder- 
men, or any three of them, shall appoint, by the residents of 
the said town qualified as hereinbefore directed and required 
in the first election of the common council then for the said 
town.” : 

Finally, the act, in communicating various powers to the town 
government, provides, among other things, that, in order to 
defray municipal expenses, it may impose a tax of “not ex- 
ceeding two shillings and six pence current money in any year 
upon every hundred pound of property within the town.”’ 

There is nothing else in the act material to the present sub- 
ject. 

A supplemental act of the State of Maryland, passed in the 
year 1797, changes this municipal organization in some respects, 
—among others, increasing the maximum rate of taxation to one 
dollar per annum “in every hundred pounds of property with- 
in the said town,’’—and more especially provides that “‘ so much 
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of the second section of the act to which this is a supplement, 
as continues the authorities and powers of the common council 
during good behavior, be repealed, and that the said common 
council shall for ever hereafter be elected to serve for two years 
only ; and an election for a new common:council shall be held 
in the manner prescribed by the said original act, on the first 
Monday of February, in the year seventeen hundred and ninety- 
eight, and on the first Monday of February in every year there- 
after. 

‘‘ That the recorder, aldermen, and common council may here- 
after elect the mayor of said town from their citizens at large, 
and shall be under no other restriction, except that they shall 
be confined to a citizen of Georgetown, and the same person 
may be re-elected as often as the said aldermen and common 
council may judge it expedient.”’ 

_ In this condition things remained, until the enactment of the 
act of Congress of March 3, 1805, entitled “An act to amend 
the charter of Georgetown.” 

This act divides the town government into two branches,— 
the “board of aldermen,” composed of five members and a 
recorder, and the “ board of common ca composed of 
eleven members. 

It provides that “the present eee of the said corner 
tion” shall, before the ‘“‘ second Monday in March current,” 
meet and elect “from their body’’ five persons to constitute the 
new board of aldermen; the other members of the said corpo- 
ration, except the mayor, to constitute the board of common 
council; and the present mayor to continue such until the first 
Monday of the next January. | 

The act then continues as follows: 

“‘ That, on the fourth Monday of February next, the free white 
male citizens of Georgetown, of full age, and having resided 
within the town aforesaid twelve months previously, and having 
paid tax to the corporation, shall assemble, at a place to be ap- 
pointed, as hereafter directed, and then and there shall proceed 
to elect, by ballot, five fit and proper persons, citizens of the 
United States, and residents of the said town one whole year 
next before the said day of election, above twenty-one years 
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of age, and having paid a tax to said corporation, to compose 
the said board of aldermen; and shall also, at the same time, 
proceed as aforesaid to elect eleven fit and proper persons, 
having the qualifications last aforesaid, to compose the said 
board of common council; the said board of aldermen to con- 
tinue two years, and the said board of common council to con- 
tinue one year; * * and the like election for aldermen be held 
on the fourth Monday in February every two years thereafter ; 
and for the said common council, on the said fourth Monday in 
February, annually, for ever thereafter.” 

Afterwards, in order to the supplying of vacancies in the 
town government, it is provided, among other things, that, “in 
case of a vacancy in either branch of the said corporation, by 
death, removal, or otherwise, of either of the said members, a 
fit person or persons, qualified as aforesaid, shall be elected by 
the people in the manner aforesaid to fill such vacancy imme- 
diately thereafter.” 

And, among other municipal or other powers, conferred on or 
confirmed to, the “corporation,” that is, the town government, 
by this act, it is authorized “‘to impose a tax, not exceeding in 
any one year fifty cents in the hundred dollars.” 

This amount, by a subsequent act, of May 20, 1826, was 
enlarged to “not exceeding seventy cents in the hundred 
dollars.” 

Finally, by the act of May 80, 1830, provision is made for 
the election, biennially, on the fourth Monday of February, by 
‘“the citizens qualified to vote for members of the two boards 
of the corporation of the said town,” of ‘some fit and proper 
person, having the qualification now required by law, to be 
mayor of the corporation of Georgetown, to continue in office 
two years, and until a successor is duly elected.”” In this act, 
also, voters are distinguished from citizens of Georgetown. 

I am not aware of the existence of any other legislative act, 
which needs to be had in mind, in considering the effect of the 
recent act of Congress. 

Now, on the most careful inspection of this last-named 
act, it will not be found to have changed, in any respect, the 
constituent members or the organic constitution of the corpora- 
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tion. That consists of the mayor, recorder, aldermen, and 
common council, as provided by the act of 1789,—with modifi- 
cation of their qualifications, the mode of their election, their 
tenure of office, and their powers, as provided by the act of 
1797, and still further by the acts of 1805 and of 1830. All 
these things the late act presupposes, and leaves untouched. 
It adds to the powers of ‘the corporation of Georgetown ;”’ it 
refers to “the books of the corporation ;’’ it speaks of ‘‘ mayor, 
members of the board of aldermen, and board of common coun- 
cil,” as an existing, and also as a continuing, fact :—in a word, 
the apparent object of the whole act, and the professed object 
of all its contents, except sections 1 and 4, is to regulate the 
electoral capacity and electoral action of the persons, who are 
to elect the members of the subsisting “‘ corporation of George- 
town.” 

As defined by the original act, this electoral capacity belongs 
to “‘all free white men above twenty-one years of age, and 
having visible property within the State above the value of 
thirty pounds current money, and having resided in the said 
town one whole year before’ the prescribed day of election: 
afterwards spoken of as “residents of said town qualified as 
aforesaid.” The word “ citizen” does not occur in the act. 

In the second act, citizenship is mentioned, in reference, how- 
ever, to the elected not to the electors, and, even then, in two 
distinct senses or applications. It enacts that the mayor may 
be elected from among “the citizens at large,’ that is, shall 
not of necessity be one of the existing aldermen; and it adds, 
that the electors ‘‘shall be under no other restriction (in this 
respect), except that they (the electors) shall be confined (in 
their field of choice) to a citizen of Georgetown.” But what 
then constituted a citizen of Georgetown?’ * * Was the word 
intended to be equivalent to the elector described in the previous 
act? There is in this statute nothing to determine the point. 

We also have the word twice in the third act, but still not 
employed in such manner as to clear up the pre-existing ob- 
scurity regarding its true signification. 

First, the act describes the electors as follows :—‘ The free 
white male citizens of Georgetown, of full age, and having 
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resided within the town aforesaid twelve months previously, 
and having paid tax to the corporation.”’ Here the payment 
of a corporation tax is substituted for the possession of a certain 
amount of property as one of the electoral qualifications, and 
‘male citizens of Georgetown’’ for “men.” 

These expressions, compared with those of the previous acts, 
would seem to indicate that the term “citizen of Georgetown’ 
was intended to mean “ resident of Georgetown.” That is the 
provision of the first act. ‘All free white men above the age 
of twenty years * * having resided” in Georgetown, is the 
eame as ‘all free white male residents of Georgetown.”’ And 
if, in the third act, ‘‘ citizens of Georgetown” meant any more 
than “residents of Georgetown,’’ why add the conditions of 
‘full age,” and “white,” and ‘free,’ and ‘‘male?”’ If the 
word “citizen” had been intended in a political sense, it would 
not have needed to attach to it words to exclude from its scope 
minors, women, persons of color, or slaves. Taking the word 
“‘citizen’’ as denoting political franchise, it excludes all these 
persons ex v2 termini, because they are none of them suz juris. 

Secondly, in describing the qualifications of aldermen and 
common councilmen, the act says that they shall be “ fit and 
proper persons, citizens of the United States, and residents of 
the said town one whole year” next preceding the day of elec- 
tion. Does not that imply that the persons, previously spoken 
of as “citizens of Georgetown,’ were not necessarily citizens 
of the United States?’’ It may have been considered that, 
seeing that aliens might, and still may, in virtue of the statute 
of the State of Maryland, hold lands in Georgetown, it was 
fair to allow them to participate in the election of the members 
of the town government. 

There is no fixed rule of constitutional law to prevent this.— 
On the contrary, in some of the States, aliens may not only 
vote in municipal elections, but also in those of the State, even 
where the subject of the election is a Federal officer. 

Moreover, if the term “citizen of Georgetown” was intended 
to imply political franchise, it would have been superfluous to 
enact exclusion of men of color, and of slaves, for considera- 
tions independent of those applicable to minor and female white 
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persons. The latter are citizens of the United States, un- 
doubtedly; but the better opinion is that colored persons are 
not,* and it is perfectly certain that slaves are not. 

Undoubtedly, also, whether they be mentioned for exception 
by name or not, lunatics, idiots, paupers, vagrants, and felons, 
though being free white men, and of age, are to be excluded, 
in virtue of general rules of public law. 

But, on careful collation and consideration of the first, second, 
and third acts, it is impossible for me to resist the conclusion 
that, with the above constructive exceptions, and possibly also 
the exception of persons not citizens of the United States, the 
term “citizens of Georgetown,” in the second and third acts, 
signifies “‘ residents of Georgetown.” 

Such a construction of the word is in the analogy of some 
of its admitted uses. One may be a citizen of a city and not 
of the State in which it is,—of the State and not of the United 
States. And, in construing the constitutional and legal provi- 
sions regulating the jurisdiction of the courts of the United 
States, it has been adjudged that any citizen of the United 
States, residing in a particular State, is, for the purposes of 
jurisdiction, a citizen of that State. (Gassies v. Ballow, vi Peters 
761.) Exercise of the political franchise, or claim to exercise 
it, enters into that question merely as among the indicia of 
residence. 

Neither of these acts says expressly that the person to be 
elected mayor must possess all the qualifications of the electors. 
It would have been so constructively, so long as the mayor was 
elected from among the aldermen; but not afterwards. Still, 
when the later act, for instance, requires the mayor to be a “ fit 
and proper person,” it intends that he shall have all the quali- 
fications of electors at Teast, although in terms only required to 
be “‘a citizen of Georgetown.” 

We come now to the last act, that of the present Congress. 

It enacts, in section 1, that the corporation of Georgetown 
‘shall have full power and authority to lay and impose the 
present year, and annually thereafter, a school tax, upon every 


* So decided since. Scott ». Sandford, xix How. p. 398. 
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free white male citizen of the age of twenty-one years and 
upwards, of one dollar per annum.”’ 

Remembering that the word “citizen,” in the series of acts, 
is equivalent to “resident,” we see that all residents of George- 
_ town are subject to the tax, that is, all persons coming there to 

dwell animo remanendi, however short may have been their. 
period of residence at the time of the imposition of the tax. No 
assigned length of residence is made a condition of taxability. 

In section 2, the act proceeds to enact as follows: 

‘That, from and after the passage of this act, every free 
@hite male citizen of the United States, who shall have attained 
the age of twenty-one years, and shall have resided within the 
corporate limits of Georgetown * * aforesaid, one year imme- 
diately preceding the day of election, and shall have been 
returned on the books of the corporation during the year end- 
ing on the 31st day of December next preceding the day of 
election as subject to a school tax for that year, (except persons 
non compos mentis, vagrants, paupers, and persons who shall 
have been convicted of any infamous crime,) and who shall 
have paid the school taxes due from him, shall be entitled to 
vote for mayor, members of the board of aldermen and board 
of common council, and for every. officer authorized to be 
elected at any election under the acts of said corporation: 
Provided, That if, during the year ending on the 31st day of 
December next preceding the day of the first election after the 
passage of this act, no persons shall have been returned on the 
books of the said corporation as subject to a school tax, then 
all persons, who shall have been returned on the books of the 
said corporation as subject to a school tax before the day of 
the said first election, and who shall in all other respects be 
qualified under this act to vote, and who shall have paid the 
said school tax, shall be entitled to vote at the said first election 
after the passage of this act * *.” 

This provision has undeniable relation to the contents of the 
first section ; for no previous act on the subject makes provision 
for a school tax eo nomine as @ condition of electoral capacity ; 
and although here is no phrase of express reference, such as 
“the said school tax,” yet the enactment manifestly refers, in 
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sense, to the execution or non-execution of the first section of 
the present act by the corporation. The effect of this fact 
will be the object of commentary in the sequel. 

Sections 3 and 4 belong to the same category: one providing 
for the preparation and return of lists of persons who shall have 
paid the school tax, and the other limiting the application of 
the school tax to the establishment and support of common 
schools. 

But section 5 enacts a provision altogether independent in 
character, and restricted in terms to “this section,” which is, 
the establishment of two election precincts in Georgetown. | 

And the concluding part of section 2 contains matter, which, 
although adjoined by copulative conjunction and punctuation to 
the previous part of the section, so as to make of the whole a 
single sentence, yet is matter perfectly distinct in terms, and 
independent in its nature, namely, the enactment of a penal 
provision to meet the case, ‘if any person shall buy or sell a 
vote, or shall vote more than once at any corporation election 
held in pursuance of law, or shall give or receive any conside- 
ration therefor in money, goods, or anything of value, or shall 
promise any valuaple consideration, or vote in consideration of 
such promise.”’ 

F inally, section 6 enacts the repeal of “all acts or parts of 
acts in conflict with this act.” 

Such is in substance the act analytically considered; and 
upon it the general inquiry is of the effect, as regards pre-exist- 
ing laws, of the several new enactments concerning a school 
tax, more especially the two sections, which treat of the imposi- 
tion of the tax, and of its relation to the qualifications of muni- 
cipal electors in Georgetown. 

The manifest, and indeed express, objects of the act are two- 
fold,—first, to provide, by taxation, a fund for the support of 
schools; and, secondly, to make use of the tax as one of the 
tests of electoral capacity. 

The conjunction of these two objects is a familiar fact in several 
of the States. So it is, for instance, by constitution, in Massachu- 
setts, in Pennsylvania, in North Carolina, and in South Carolina. 
And similar provision exists, by act of Congress, for the ascer- 
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tainment of electoral capacity in the City of Washington. (Act 
of May 17, 1848.) 

As contemplated by this act, the qualifications of voters are: 

1. The party must be a free white male citizen of the United 
States. That makes certain a point, which was previously open 
to question. : 

2. Persons non compos mentis, paupers, and persons convicted 
of infamous crime, are excepted in terms, which makes certain 
another point previously not expressly determined. 

3. He shall have resided within the corporate limits of George- 
town one year immediately preceding the day of election. That 
makes no change. 

4. He shall have been returned on the books of the corpora- 
tion, during the calendar year next preceding that day, as subject 
to a school tax for that year, and shall have paid the school 
taxes due from him: with special provision for the present year 
extending. the time of completing the school tax lists from the 
end of the calendar year to the day of election, but not other- 
wise affecting the principle. There is a change here, the sub- 
stitution of the words ‘a school tax” for the words “ tax to the 
corporation” of the last previous act. Ido not see any other 
innovation of substance in the terms of the present act. 

Note here, what has been hinted before, that the language is 
not, in the first instance, “the school tax aforesaid,” or “a 
school tax of one dollar,’’ so as to carry the action back to the 
first section, but simply ‘‘a school tax,’’ with “‘ said school tax” 
not occurring in the second section until after the repeated use 
of the general and absolute expression, ‘‘a school tax,’’—that 
is, any school tax. If, therefore, independently of the special 
provisions of the present act, the corporation has levied on per- 
sons a school tax eo nomine, then the second section of the act 
‘is perfectly executable without reference to the first: but if not, 
then the execution of the latter depends on the preliminary ex- 
ecution of the former, and a new class of considerations of law 
will have to be taken into account. 

This act speaks throughout of a school taz, describing it from 
the use to which its proceeds are to be applied. It would have 
been more accurate, or at least more conformable to legal ana- 
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logies, and the ordinary language of legislation and finance, to 
speak of the tax as what it is by its mode of imposition and its 
nature,—a poll tar. Nevertheless, the phrase “school tax’’ has 
its legal effect, and results in this,—that the poll tax must be a 
special one, imposed with express restriction to the use of 
schools. 

But, assuming that such a poll tax has not heretofore been 
imposed, and supposing that the authority conferred on the cor- 
poration by the first section is not exercised, how then will 
stand the question of electoral capacity? That opens two pos- 
sible fields of inquiry:—first, whether this section, by its terms, 
operates a repeal of the pre-existing law on the subject, by sub- 
stituting a special school tax as one of the necessary conditions 
of voting, instead of any corporation tax; and, secondly, whe- 
ther the non-execution of the first section withdraws or suspends 
all the legislative operation of this provision of the second 
section. 

I think the language of the second section, per se, operates 
to repeal, not merely by relation to the repealing section of the 
act, but by force of itself. In general, it is true, an affirma- 
tive statute does not of necessity repeal an earlier statute: they 
are to consist together so far as they may, as cumulatively or 
alternatively remedial, or compiled into one, with retention of 
compatible, and rejection of incompatible, details of enactment. 
But, according to many decisions, where a new statute occupies 
the whole ground of a previous one, the latter is repealed by 
implication; and, according to all, there is repeal if there be 
repugnancy, at least to the extent of the repugnancy. (See 
the latest.exposition of this question in Bishop’s Criminal Law, 
bk. ii, ch. 4.)° Here, the species “‘ school tax” is substituted 
for the genus “‘tax;”’ and that, by exclusion of all other spe- 
cies of the genus, is repugnancy in the very matter. 

But then, may it not be that the second section fails to be- 
come law, or rather fails to have any operative effect as law, 
until, or except when, the fingt section shall be executed? That 
ig @ very nice question. My first impression was that such 
co-dependence of vitality or of statutory action exists. But 
the supposition involves difficulties,which cause me to hesitate. 
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If the act had contained a distinct provision, such as fre- 
quently occurs in acts of this nature, submitting it to the rejec- 
tion or acceptance of the corporation, and making this a pre- 
requisite of legal effect, the negative of the corporation, in 
disposing of the thing itself, would also dispose of consequences. 
That is not so here. The act speaks, not merely in this year, 
but in each and every future year. Assuming that the corpo- 
ration has discretion either to impose or not impose the school 
tax, that does not prevent another corporation from imposing 
it; nay, depending on the discretion of the corporation each 
year, it might be imposed for one year, or series of years, and 
not imposed for another year or series of years. 

Thus, returning now to the question of repeal, the effect 
would be to make the previous law stand repealed in one year, 
and not repealed in the next, and so to go in and go out like a 
revolving light. 

I doubt whether such instability and fluctuation of repealing 
effect is admissible in the case of any statute. And, in that 
of the present one, it would be calculated to introduce confu- 
sion into the corporate affairs, not merely by the shifting state 
of the capacity of elector which it supposes, making this to rest 
on one statute to-day and on another to-morrow,—but by the 
equally shifting state of the capacity of the elected, that is, of 
the constituent members of the town government. That con- 
stitutes a strong case of the application of the argument of 
inconvenience,and of therefore questionable construction. 

On the other hand, after attentive consideration of the second 
section, it seems to me inexecutable by itself. Standing alone, 
it repeals all pre-existing law as to the qualifications of voters, 
without providing a substitute. -It makes the right to vote de- 
pend on the payment of a school tax, which tax has not been 
laid by the corporation, nay, which cannot be laid under any 
legal authority save that of the first section. How, then, are 
the qualifications of voters to be determined? Can it be that 
all residents of Georgetown, whether citizens of the United 
States or not, are to come forward and claim to vote as if they 
had been taxed? Or, in the absence of any law to define who 
are voters, are all persons to be excluded, no election to take 
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place, and no lawful corporation hereafter to exist? These are 
inconveniences much praver than those attending the idea of 
the inseparable connexity of the first and second sections, and 
lead me to incline to the conclusion that both must fall or stand 
together, and that the non-execution of the former is the non- 
execution of the latter. They are indeed parts of the same 
idea, namely, a school tax as the future qualification, and of 
course authority to impose a school tax. 

But the inquiry involves reciprocal action of both sections; 
and, as we may run out the effects of different constructions of 
the first section to determine the value of the second section, 
so may we do with the second section to ascertain the force of 
the first. : 

Certain it is, that the language of the first section is in the 
ordinary style of permissive, not of mandatory, legislation. The 
act professedly gives “power and authority’ to do a thing. 
That such expressions, in the legislation of the United States, | 
do not of themselves command, may be proved by numerous 
acts of Congress; and, above all, by that statute of statutes, 
the Constitution. Thus, the States have conferred on Congress 
“power” to levy and collect excises, to borrow money, to esta- 
blish laws on the subject of bankruptcies, to declare war, to 
grant letters of marque and reprisal; but it is not therefore 
imperative on Congress to do either of these things: it has dis- 
cretion to do them, or not, according to its judgment of the public 
weal. 

There is, in the body of this very act, an example of discrimi- 
nation in this respect; for section 5 makes it “the duty” of 
the corporation to do certain things. 

Moreover, it is the undoubted fact, in the present case, that 
the bill went to the House from the Senate with the words,— 
“and are hereby required,”—following the words “shall have 
full power and authority,”—*which words of command were 
struck out by the vote of the House. (Daily Globe, Aug. 6, 
1856, Supplement.) 

I know that the legal intendment of the words of a statute 
must have due effect against all extraneous considerations. 
That is true, when the legal intent has been ascertained. To 
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exclude all collateral means of information from the inquiry of 
the meaning of an act, because the meaning is certain, is merely 
to say, that we will not inquire when there is no room or occa- 
sion to inquire. But, if the phrase under examination be a 
doubtful one, if it have no fixed legal intendment, if a construc- 
tion be imputed contrary to its ordinary legal intendment, then ~ 
we have aright to explore all the available sources of know- 
ledge, history, philology, and above all, actual use, including 
the use of the lawgivers themselves, more especially if the latter 
conform to the ordinary legal intendment. 

Be it, therefore, as the present Chief Justice suggests in a 
case, that the legal expositor cannot yield to the opinions ex- 
pressed by members of Congress in debate on the enactment of 
the law. (Aldridge v. Williams, ii Howard, 9, 24.) Be it, that 
reports of the committees of Congress are to be thrown out of 
consideration, as Mr. Attorney General Wirt has ruled, (Feb- 
ruary 21, 1823). Be it even, that deliberate votes of amend- 
ment are of no conclusive authority. All that is true; and it 
amounts only to this, that the legislature may misapprehend its 
own words and acts, may have said that which means what it 
did not intend, and that having done.so we must take the law 
for what it is worth, according to the legal intendment of the 
language of the act as it stands on the roll. But, if we may 
recur to contemporaneous exposition to aid us in fixing the 
meaning of a questionable word in an act, nay, if we may seek 
light on the subject from “the public history of the times in 
which it was passed,” as the Chief Justice says we may, how 
can it be that we are shut out from that field of inquiry, which 
may be the most suggestive of trains of thought or of facts 
resulting in the discovery of the truth? 

It must be admitted, however, that nothing, in the legislative 
history of an act, is conclusive as to its import, and that all such 
lines of inquiry are to be followed with extreme reserve, be- 
cause, after all, the true question is of the legal intendment of 
the words of a statute, as fixed by judicial exposition. 

Unfortunately, it happens that words of the class under con- 
sideration have no stable effect either in legal or in ordinary 
use ;—that is to say, words in a statute of mere permission, 
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and which generally have no other effect, are evidently seen by 
the context, and by other parts of the act, to have been designed 
to be mandatory,—and words of absolute command, and which 
ordinarily have that virtue, are proved by the context to have 
intended to confer discretionary power. 

Thus it is, that the courts have sometimes construed permis- 
sive words aS imperative, and sometimes imperative words 
as permissive,—reading “‘may” as if ‘“‘shall,’’ and ‘‘shall’’ as 
if “ may,’’—according to what otherwise appears to have been 
the legislative and legal intent of the statute. A brief review 
of such of these cases as are especially pertinent to the present 
question may throw light on its obscurer points. 

In a case in chancery of the reign of Charles II., the Lord 
Keeper (Guilford) is reported as declaring “that though the 
words in the act of Parliament were that the Chancellor may 
grant @ commission of bankruptcy, yet that ‘may’ was in effect 
‘must,’ and it had been so resolved by all the judges.”” (Black- 
well’s Case, i Vern. p. 152.) 

But that statement is unsatisfactory ; ; since, long afterwards, 
though Lord Hardwicke says in one case that “shall and may”’ 
are imperative, yet in a later case he construes them as permis- 
sive only. (Comp. Attorney General ». Locke, i Atk. p. 166, 
and Stamper v. Miller, Ibid. p. 212.) 

_ We have no rule to work by as yet, it is very certain. 

In the reign of William and Mary we have two suggestive 
adjudications in the King’s Bench. The first is reported as 
follows : 

“Indictment on 14 Car. II., ch. 12, against churchwardens 
and overseers, for not making a rate to reimburse the constable. 
Exception was taken, that the statute only puts it in their power 
to do so by the word ‘ may,’ but does not require the doing of it 
as a duty, for the omission of which they are punishable. Sed 
non allocatur ; for where a statute directs the doing of a thing 
for the sake of justice or the public good, the word ‘may’ is 
the-same as the word ‘shall;’ thus 23 H. VI. says, the sheriff 
may take bail; that is construed, he shall; for he is compella- 
ble so todo.”” (Rex et Regina v. Barlow, ii Salk. p. 609; 8. C. 
Comb. p. 220.) 

Vou. VIIL.—36 — 
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That is not well reasoned; for the consideration of public 
‘good or not may be the very thing, which the law intends that 
the public body, which it empowers, shall determine. 

The second case is in the following words: 

_ “Moved to quash an indictment against divers inhabitants 
in Derby, for refusing to meet and make a rate upon the several 
parishes in Derby, to pay the constable’s tax; first, because 
they are not compellable, but the statute only says, that they 
may, 8o they have,their election and no coercion shall be. Non 
allocatur ; for ‘ may’ in the case of a public officer is tantamount 
to ‘shall;’ and if he does not do it, he shall be punished upon 
an information.” (The King v. The Inhabitants of Derby, 
Skinner, p. 870.) 

Here, also, the reasoning is imperfect; for it is not quite 
exact to speak of “The inhabitants of Derby’ as a “ public 
officer,” or to assume, because if the latter have no discre- 
tion, therefore the former have none. Here is the germ — 
of doctrine, whose character had not yet come to be clearly 
perceived or fully understood. 

The idea reappears in a dictum of more nied date, in the 
following remark of Chambre, J.: 

‘‘ A distinction is to be remarked in the language used in this 
act. The expression in the three preceding sections is that the 
instrument shall be wholly null and void; the fourth only says, 
that it shall and may be lawful for the court to cancel the deeds, 
which is of very different import. Where these words have been 
construed to have been imperative, they have been so held from 
the nature of the case.” (Check v. Tower, i Taunton, p. 877.) 

That is true; but the proposition is too general to serve as 
@ guide in a given case, any further than to indicate that sach 
words are not necessarily permissive, nor necessarily impera- 
tive, but are capable of being construed either way, according 
to the most indefinite of all standards, the nature of the case. 

At sa comparatively recent date, however, early in the reign 
of George IV., a series of decisions, in which the question arose, 
turned up almost together, as frequently happens in the case of 
new steps of the human mind. These decisions are peculiarly 
important, because they applied not merely to individual publie 
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officers, but more especially to public officers acting in virtue of 
corporation charters. 

The mayor and jurate of Hastings, a municipal corporation, 
had a charter, which provided that they “might for the future 
hereafter have and hold, and have power to have and hold, at 
some convenient place, one court of record, &c.’’ From the year 
1770 to 1822 no court had been held, it having been conceived, 
by the corporate authorities, that the charter only empowered, 
and did not enjoin, the holding the court; that they were to 
judge of the occasion of holding the court; and they alleging 
that, to hold it, would be productive of much public inconve- 
nience, with no possible utility. 

Upon argument, the Court of King’s Bench said that “‘ Words 
of permission in an act of Parliament, if tending to promote 
the public benefit, are always held to be compulsory.” And 
considering the object here one of “benefit to the inhabitants” 
of Hastings, they granted a mandamus to the mayor and jurats. 
(Rex v. Mayor and Jurats of Hastings, i Dowl. & R., p. 148.) 

The steward and suitors of Havering atte Bower had, by 
royal charter, power and authority to hold a court, for the pur- 
pose, among others, of hearing and determining civil pleas. No 
court had been holden for fifty years. It was ruled by the 
King’s Bench that, this court being for the public benefit, the 
words of permission in the charter were obligatory; and a 
' mandamus was granted. (The King v. The Steward, &c., of 
Havering atte Bower, v B. & Ald., p. 691.) 

Here, in each case, the point is, ‘ benefit of the inhabitants.” 
But who is to determine that question? The King’s Bench,— 
it is implied by these effrmative decisions; and still more by 
the subsequent negative ones. 

For, in the case of the mayor and burgesses of West Lowe, 
where the charter declared that “it shall be lawful for the mayor 
and capital burgesses to remove any of their body for non-resi- 
dence within the borough,” the same Court of King’s Bench 
held that these words conferred discretionary power not subject 
to compulsion. (The King v. Mayor, &c., of West Lowe, v Dowl. 
& R., p. 240.) So it was decided on similar words in the charter 
of Portsmouth (Rex v. Mayor, &c., of Portsmouth, ii B. & 
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Cr., p..152); and of Totness (The King v. Mayor, &c., of Tot- 
ness, v Dowl. & R. 481). And, in the case of the Borough of 
Maidstone, the court refused 3 mandamus to compel the corpo- 
ration to hold a court leet for the purpose of administering the 
oath of allegiance to an inhabitant desirous of taking it. (The 
King v. Mayor of Maidstone, vi Dowl. & R., p. 334.) 

I refer to one more of this series of cases, not merely because 
in it the court refused a mandamus against a municipal corpo- 
ration, where the object was to admit freemen in order to hold 
an election, and to fill a vacancy in the common council, but 
because it contains a distinct statement of the rule of law. It 
is the case of the borough of Eye, in which Lord Tenterden 
said: ‘“‘The words ‘it shall and may be lawful’ in acts of Par- 
liament, and other instruments, are obligatory or not according 
to the subject-matter with respect to which they are used. * * 
When used in charters they have generally been construed as 
giving an option to do or not to do the thing respecting which 
they are used.” And he then proceeds to discuss the question 
of benefit, as put in the case of Havering atte Bower. (Rex 
v. Bailiffs of Eye, i B. & Cr., p. 85. See also The King v. 
Mayor, &c., of Fowey, ii B. & Cr., p. 584.) 

There is a large body of other modern cases, in which the 
courts have resisted the attempts of counsel to argue “ may”’ into 
“must.” But they are not cases of corporation-charters, and 
therefore, although strictly pertinent to the present question, . 
they are omitted for brevity’s sake. (See Dwarris on Statutes, 
p- 604-612.) Ample authority has been cited to enable us now 
to proceed to resume the rule of the common law in this respect, 
as the same is understood in Great Britain. It consists of three 
propositions. 

1. Words in a municipal charter, granting power, generally 
import permission, not command. Such is the positive declara- 
tion of Lord Tenterden. 

2. They may be construed as obligatory or not, according to 
the nature of the case, and especially in consideration of the 
public benefit involved. 

3. An appeal lies from the corporation itself to the compe- 
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tent court of law, which judges the question of benefit in its 
discretion and wisdom. 

This question has received some consideration in this country, 
but not so much as one might suppose, considering the multi- 
plicity of municipal corporations which exist, the mass of special 
legislation appertaining to them, and the critical spirit of the 
people of the United States in matters of government; and in 
much of the statement and argument on the subject, among us, 
there is visible defect of clearness and precision. 

Thus, in the books of abridgment and head-notes of cases, 
we are continually told that “it is a genres rule in the con- 
struction of statutes that ‘may’ means ‘ must’ when the legis- 
lature mean to impose a positive duty.” That is not the general 
rule, or any rule. The general rule is, that “may” means 
“may.” Sometimes, by exception, it means “must.” When? 
To say that the word loses its true meaning, and takes a false 
or artificial one, when such is the intention of the legislature, 
does not aid us; for the whole question is how to determine 
that intention of the legislature. 

So, in a case in the Supreme Court of New York, it is assumed 
that a corporation is bound to execute all powers conferred for 
the public good: that in such case the corporation has no 
“option.” (The People v. The Corporation of Albany, xi 
Wend. 548.) But how determine that public good? Are not 
all the powers of s municipal corporation conferred for the 
public good? And is it intended to say that a corporation must 
do everything, which it has the power to do? ‘That by the 
nature of things it never can have discretion? Nay, that the 
legislature cannot impart to s corporation any power to judge 
of the expediency of the exercise of its power in a given case? 
And that if the legislature assume to do so, the court will over- 
rule the legislature? All these impossible consequences are 
involved in the idea that, in the affairs of a municipal corpora- 
tion, all powers are duties. 

An earlier case in the same State occurs, where the doctrine 
is announced with proper conditions. Chancellor Kent notices 
the old cases in Vernon, Salkeld, Skinner, and Atkyns, and 
says,— In respect of statutes, the rule of construction seems to 


5A6 APPENDIX. 


City of Georgetown. 


be, that the word may means must or shall only in cases where 
the public interests and rights are concerned, and where the 
public or third persons have a claim de jure that the power 
should be exercised.” (Newburgh Turnpike Co. v. Miller, v Johns. 
Ch. R., p. 113.) Here is an attempt, attended with some suc- 
cess, to lay down arule. ‘“‘ May,” as Chancellor Kent impliedly 
says, in all statutes,—even those which concern the public inter- 
ests or rights,—even those chartering or defining the powers of 
corporations,—generally means “may.’’ It means “ must’’ only 
when, to the previous condition of public concernment, is added 
the new condition that the public or third persons have a claim 
de jure to the exercise of the power. Chancellor Kent saw 
plainly, as Chief Justice Abbott did about the same time in 
England, that it could not be true, as the old case in Skinner 
has it, that ‘“‘ may, in the case of a public officer, is tantamount 
to shall ;’’ nor that, as the case in Salkeld has it, whenever “a 
statute directs the doing of a thing for the sake of justice, or 
of the public good, the word may is the same as the word shall. 
Each of these great magistrates well knew that, in a multitude 
of cases, public officers have indubitable discretion to act or not 
to act; and that all statutes purport to direct “the doing of a 
thing for the sake of justice or of the public good.’’ Who ever 
saw a statute which professed injustice and the public injury? 
Conscious, therefore, of the looseness of the rule as given by 
the old reporters, both Chief Justice Abbott and Chancellor Kent 
endeavored to reduce the doctrine to its proper limits, each 
distinctly holding it to be the exception not the rule, the former 
looking to the discussion of the question of ‘ public good”’ for 
light, and the latter to what he calls the de jure claims of indi- 
viduals or of the community, and thus neither of them relieving 
the question of its difficulties. 

So it happened, that when, subsequently, the precise ques- 
tion recurred in New York, the Supreme Court of that State 
again reversed the elements of the question, converting the 
occasional exception into the general rule, thus: 

‘Where a public body or officer has been clothed by statute 
with power to do an act, which concerns the public interest or 
the riglits of third persons, the execution of the power may be 


APPENDIX. 567 


City of Georgetown. 


insisted on as a duty, though the phraseology of the statute be 
permission merely, and not peremptory :’’ (The Mayor, &c., of 
New York v. Furre, iii Hill, pp. 612, 615.) 

It is obvious that the doctrine is here stated too unqualifiedly. 
It cannot be that, in every case, permissive words, in statutes 
regulating the action of public bodies or officers, are to be con- 
strued as peremptory. Is it impossible for the legislative power 
to grant to a municipal body, or a public officer, discretion by 
words of permission? The proposition quoted implies this, 
since all the possible acts of such bodies or officers, in their office, 
concern the public interest or the rights of third persons. But 
surely every corporation has many powers, which it may or may 
not exercise, and as to which its duty is to use discretion, that 
is, to discriminate the balance of public good or evil in doing or 
not doing something within its power to do. That is the right, 
as well as duty, of administrative discretion. 

Indeed, the true qualification of this proposition, presented 
by Chancellor Kent, had been affirmed by the Supreme Court 
of the same State in another case, where the words “shall and 
may” are considered permissive, not compulsory: (Malcolm v. 
Rogers, v Cowen, p. 188.) 

In Alabama and in Illinois, the precise distinction, suggested 
by Chancellor Kent, has. been accepted as law: (Ex parte 
Simonton, ix Porter, p. 390; Schuyler Co. v. Mercer Co., iv 
Gilm. 20.) 

I think the Supreme Court of the United States put the 
matter on @ comparatively sound footing, in the case of the 
Bank of Alexandria, where they construe “may and shall” 
as permissive, and say: 

“The argument of the defendants is, that ‘may’ in this 
section means ‘must;’ and reliance is placed upon a well known 
rule in the construction of public statutes, where the word 
‘may’ is often construed as imperative. Without question, such 
® construction is proper, in all cases where the legislature mean 
to impose a positive and absolute duty, and not merely to give 
a discretionary power. But no general rule can be laid down 
upon this subject, further than that that exposition ought to be 
adopted in this, as in other cases, which carries into effect the 
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true intent and object of the legislature in the enactment. The 
ordinary meaning of the language must be presumed to be 
intended, unless it would manifestly defeat the object of the 
provision :”” (Minor v. Mechanics’ Bank of Alexandria, 1 Peters, 
pp. 46, 64.) | 

What the court intend here, although not stated with perfect 
explicitness, undoubtedly is, that words of permission are to be 
construed as such, unless tt otherwise appear in the act that 
they must be construed as command. Of that, of course, the 
court will judge in its discretion. It has done so in a case 
where the consequences were serious to many persons, that of 
Mason v. Fearson, (ix Howard, p. 248.) 

Without meaning to controvert the conclusion of the court in 
that case, it seems to me proper to question the precision of the 
rule as to the construction of “may’’ and “it shall be lawful,’ 
as pronounced: by Mr. Justice Woodbury. He says: 

‘Whenever it 1s provided that a corporation or officer ‘ may’ 
act in a certain way, or ‘it shall be lawful’ for them to act in a 
certain way, it may be insisted on as a duty for them to act so, 
if the matter, as here, is devolved on the public officer, and relates 
to the public or third persons.” 

Is not that reasoning in a circle ?—The proposition is, that 
‘may,’ in all acts which relate to corporations or public officers, 
means ‘‘ must,’ when ‘“‘the matter is devolved on the public 
officer.” Are not the premises and the conclusion here, the 
inclusion and the exclusion, both the same in substance ?—Again, 
the proposition is, that in all such acts “may’’ means “ must,” 
when “the matter relates to the public or third persons.” Is 
there any law in the statute book which does not relate to the 
public or third persons? 

The Supreme Court had before declared, in construing just 
such acts, that “‘may’’ frequently means “ must,” —not that it 
does so generally, still less that it does so always. Indeed, it 
is a mere truism to say that, in general, “‘ may” in a law signifies 
‘may.’ When it signifies ‘‘ must,” that is because a meaning, 
not material to it, is, in such case, forced upon it by the context 
or other parts of the act. Else, it would not be possible for the 
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lawgiver in any case to confer discretion on a public body or a 
public officer. 

The general rule of statute construction undoubtedly is, 
that the natural impdrt of the words of any legislative act, 
according to the common use of them as applied to the subject- 
matter, is to be considered as expressing the intention of the 
legislature. 

Every act, giving power to public bodies, devolves the subject- 
matter upon them, and the matter relates to the public or third 
persons. But whether, in such a case, words of permission are 
not changed by construction into words of command, is a ques- 
tion of the nature of the subject, the general force of the entire 
statute, and the public benefit of action in the premises. If the 
- corporate body empowered misjudges either of these questions, 
the courts will reverse its judgment: if not, they will confirm it, 
as we have seen in the numerous cases cited of the application 
of the rule to the very question of powers given to municipal 
corporations by the appropriate sovereign authority. Mean- 
while, as it is justly said in the case of Minor v. The Bank of 
Alexandria, the nature of the question precludes the predeter- 
mination of this by any absolute rule, such as the court errone- 
ously attempts to lay down in the case of Mason v. Fearson. 
(See Smith’s Com. sec. 595-604.) 

Therein lies the intrinsic and all but insuperable difficulty of 
the questions, which you propound. 

We know in point of fact, that, in the present case, Congress 
intended authority, not requirement. We see that Congress has 
employed words of permission not of command. Is there any- 
thing in the nature of the subject to compel us to reject the 
normal meaning of the words employed, and recur to an excep- 
tional meaning? I think not. Congress might well leave it to 
the discretion of the corporation to adhere to the present cor- 
poration tax of sixty cents as a test of residence, or to substitute 
instead a special school tax of one dollar. Is there any such 
public benefit to be attained by the propased change of electoral 
basis, as to compel us to depart from the natural meaning of 
the words of the act, and seek the unnatural one? I do not 
see it. Whether the proposed change of basis will operate to 
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increase or diminish the number of voters, or change to any 
extent the personalty of the voters, is a problem, as to which 
the act of itself affords little or no means of information. In 
fine, I do not perceive, in this case, the paramount legal consi- 
derations, which, in some cases, have induced the courts to turn 
words of permission into words of command, and which here 
should compel us to disregard the natural meaning of the lan- 
guage of the first section of the act, as well as the known purpose 
of Congress. — 

I might stop here; but to do so would, in my judgment, be — 
to discharge imperfectly my duty towards the corporation of 
Georgetown. 

The elements of conclusion, upon the question whether the 
language of a statute is to be understood as permissive or as 
imperative, rest in jadicial discretion. They are not capable 
of being fi ized in a rule of rigorous application. In the 
great overhaul of corporations, which the political questions of 
the day produced in the reign of George IV., and the nume- 
rous questions of mandamus which thus came before the King’s 
Bench, that court based its decisions on pretty free reasoning 
of the utility or inutility of the exercise of the corporate powers 
in controversy. ‘‘ Words of permission,’ the court said, ‘if 
tending to promote the public benefit, are always held to be 
compulsory; and so the corporations of Hastings and of 
Havering atte Bower were compelled to resume the trial of 
petty causes, which the community had got on very well with- 
out for half a century, and, as they thought, to the public 
advantage rather than prejudice, the King’s Bench differing 
with them in opinion in this respect. But the same King’s 
Bench did not see that it was promoting the public benefit to 
compel corporations either to purge or to complete their lists of 
burgesses, freemen, and electors. Then, the court said unequi- 
vocally, of words of permission, that, ‘‘ when used in charters, 
they have generally been construed as giving an option to do 
or not to do the thingerespecting which they are used.’’ And 
80, the good people of West Lowe, and Portsmouth, and Tot- 
ness, and Maidstone, and Eye, and Fowey, and all the rest, 
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were left to worry through their municipal troubles as they 
might, without help from the King’s Bench. 

Perhaps, in this country, we should have come to a contrary 
conclusion on both points. At all events, the divergent lines 
of reasoning, by which, in Minor v. The Bank of Alexandria, 
the court held the word “ may” fast to its natural meaning, 
and in Mason v. Fearson construed it into “must,” tend to 
show what diverse views may be taken of public duty, benefit, 
or use, involved in the main question. And the present case, 
it cannot be denied, involves those very considerations, which 
tend to lead different minds to different conclusions. 

If the corporation of Georgetown, concurring with the | 
Recorder and myself in opinion that the enactment of the Ist 
section of the act is authoritative only, and not mandatory, 
should omit to lay the proposed school tax, and go on to the 
coming election, and be organized for another year on those 
premises, and, after that, some competent court should adjudge 
the enactment to have been mandatory,—what would then be 
the condition of the municipal government and municipal affairs? 
Would any legal method of reorganization remain? Would 
contracts, and other matters of that class, be in a safe condi- 
tion? Would not the evil be irreparable save by a remedial 
law? ‘And would it not be necessary to wait nine or ten 
months to obtain such a law? 

The same consideration of consequences is suggested by the 
question whether the second section is dependent or not on the 
first section. If, as the Recorder thinks, that section has inde- 
pendent existence, and the first section be not executed, who, 
then, are to be voters? That is not a question easy to answer ; 
for all the antecedent provisions of legal capacity will then 
stand repealed, without other sufficient ones to take their place. 
Or if, as it the rather seems to me, the two sections are insepa- 
rable, and on those premises you proceed to elect under the pre- 
vious laws, and the court should afterwards adjudge that the 
first section is mandatory, or that the second section is indepen- 
dent, how, then, will you retrace your steps? I do not clearly 
see through that series of possible consequences. 

Moreover, if it should be adjudged that the first section is 
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mandatory, then of course the second section is in vigor, it 
repeals the previous provisions of electoral qualification, and 
an election held according to them would be of no legal eff- 
cacy. 

My conclusions, therefore, on the several questions pro- 
pounded are these: 

1. The provisions of the first section of the act are not man- 
datory, but directory only. 

2. The last member of the second section, and the whole of 
the fifth section, are matters of substantive and absolute legisla- 
tion. | 

8. The first member of the second section, and the entire 
third and fourth sections, are dependencies of the first section, 
in so far as regards their execution: if that be not executed 
they cannot be. 

4. The expression, ‘citizen of Georgetown,” in the first sec- 
tion, is equivalent to “‘resident of Georgetown” ; and the ques- 
tion of “resident or not” is in itself independent of length of 
time, and is determined by the zntention of the party: he may 
become a resident in a day, he may continue to be a sojourner 
or visiter for a year. 

5. Assuming that the provisions of the first section are not 
imperative, their non-execution now would not prevent their 
execution at a future time. 

6. There is reasonable cause to doubt whether the first mem- 
ber of the second section has not immediate operation to repeal 
the pre-existing provisions of law to regulate the qualifications 
of voters; and it certainly repeals them whenéver the first sec- 
tion receives execution. 

7. But the received legal elements of the question, whether 
words of authorization in a statute are of mandatory effect or 
not, are 80 vague, and so imperfectly settled by adjudication, 
as to remain practically within the discretion of the courts in 
a given case; and the simple non-execution of this act involves 
hazards against which opinions of counsel cannot guaranty the 
corporation. 

If the case were before me as judge, with power to deter- 
mine it, I should decide that the first section of the act is not 
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mandatory ; that the first member of the second section is with- 
out legal effect, unless the first section be executed; and that, 
if the act be not executed by the corporation, then the qualifi- 
cation, of voters, and everything connected therewith, depend 
on the pre-existing laws for the government of Georgetown. 

Whether, however, the risks of the question being decided 
otherwise, are sufficient to influence their action or not, is a 
question for the corporation to judge. If they desire certainty 
in the matter, that can be attained only by disposing of it, 
now,—while Congress, the legislative body of the District, is in 
session,—either with or without application to Congress. 

_C. CUSHING. 
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